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This Dream is all amiss interpreted
It was a vision fair and fortunate.
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CHAPTER 1

INTRODUCTION

We live today in a society that is changing perhaps more rapidly than any
which preceded it. Such rapid change can instill an enormous range of
emotions from fear to hope to confidence...We will have to adapt to
change and we will have to manage it as best we can, and in a global
economy that means ensuring our rules and practices fit our
circumstances.

WTO rules are not so rigid or so inflexible as not to leave room for
reasoned judgments in confronting the endless and ever-changing ebb and
flow of real facts in real cases in the real world. They will serve the
multilateral trading system best if they are interpreted with that in mind.?

It is now twenty-five years since the establishment of the World Trade Organization
(WTO) and the introduction of a multilateral trade agreement on services for the first
time: the WTO General Agreement on Trade in Services (GATS). This research is set in
the context of fears which have been expressed by communities and organizations across
the world concerning the negative implications of the progressive liberalization obligation
in the GATS, especially if the alleged protections for core human rights and societal
values are illusory. This study does not aim to either justify or negate these fears by
looking for empirical data to prove or disprove actual negative impacts or to make
projections of outcomes. What it does aim to do is analyze the provisions of the GATS
according to the rules of treaty interpretation, to ascertain where the ‘protections’ actually
fall on a scale where the two extreme views can be described as ‘(absolutely-nothing-to-
fear)-all-will-be-well’ or ‘(destructive-evil-conspiracy)-all-will-be-lost’. In such an
emotionally charged atmosphere, it is one of the challenges of this study to give a fair
hearing to rational arguments on both sides. However, as a person from a developing
country, who received the benefits of a democratic socio-political system that invested in
free public health and free education, my interest in this research area has a personal
history, which will impact my approach to it.

It is also approximately twenty-five years since a strong global network of
multidisciplinary scholars on health and human rights began strengthening the conceptual
basis of the human rights-based approach to health.® The special focus of this study will

! Lamy, P., Trade improves the lives of people, Lamy, speech at the Minnesota Economic Club in
Minneapolis, United States on 17 April 2012, http://www.wto.org/english/news_e/sppl_e/sppl224 e.htm,
last accessed 19.03.2012.

2 Appellate Body Report, Japan - Alcoholic Beverages 1, p31.

3 Gostin L.O, and J. M. Mann, Towards the development of a human rights impact assessment for the
formulation and evaluation of public health policies, Health and Human Rights Journal 1/1 (1994), pp.59-
80; Gruskin, Sophia, Reflections on 25 Years of Health and Human Rights: History, Context, and the Need
for Strategic Action, Health and Human Rights Journal, December 10, 2019, available online at
https://www.hhrjournal.org/2019/12/reflections-on-25-years-of-health-and-human-rights-history-context-
and-the-need-for-strategic-action/; MacNaughton, Gillian, The Maturing Right to Health: Deeper, Broader
and More Complex but Still Unequal, December 16, 2019, https://www.hhrjournal.org/2019/12/the-
maturing-right-to-health-deeper-broader-and-more-complex-but-still-unequal/; Khosla, Rajat, Health and
Human Rights at a Crossroads, December 11 2019, https://www.hhrjournal.org/2019/12/health-and-
human-rights-at-a-crossroads/. See further Meier B. M. and L.O. Gostin, HUMAN RIGHTS IN GLOBAL
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be on health services within the GATS framework. This is because health services are
one of the most controversial areas in trade in services and due to this, it is also one of the
areas where very few liberalization commitments have been made. There is concern that
national policy space for the provision of health services - particularly public health
services - may be unduly constrained by the trade liberalization obligations. There are
also counter-arguments that more nuanced interpretations of GATS obligations
demonstrate that WTO Members retain sufficient policy space for the measures they need
to take to protect public services, including public health services. It has been commented
that:
The GATS and health debate often reads like a ‘tale of two treaties’ — it is
the best of treaties, it is the worst of treaties.*

If the GATS does not allow for sufficient policy space for values such as protection and
promotion of public health services, and if there is a limitation of options or ‘lock-in’ to a
particular type of trade liberalization in health services - why should this be considered as
a unsatisfactory situation? In broad general terms, it can be argued that allowing for
dynamic and evolutionary growth and change can be more beneficial than a ‘lock-in’ to a
specific type of stability - where choices are limited to one type of success or alternately,
as may yet be proven, one type of mistake. Constraining policy choice also indicates a
lack of trust in the intellectual and ethical capacity and ability of people for economic
decision-making in the future. Legal frameworks are necessary for structuring the local
and global society, but they need a certain amount of policy space to achieve a healthy
balance of stability as well as flexibility. If the legal framework is too rigid and
unresponsive to societal needs and values, it may not succeed in even the task of
maintaining stability and order, and may thus ultimately undermine itself.

Being more specific to the issue of public health services, a narrowing or loss of policy
space is to be deplored because it could constrain possible measures for health and health
equity. Accessibility to health services is of special concern, particularly to the poor
across the world, as it has an obviously huge impact on the quality of life and the general
standard of living. The role of public health services in meeting the health needs of people
must not be underestimated, as without such a system, health must be dependent on luck
(genetic and circumstantial) and financial resources.

It could be argued that the GATS has not had the adverse impact on public health services
that was feared since its inception; but it is difficult to assess and measure the overall
constraint that the WTO approach to liberalization of services has had on public health
services policy, financing and other measures at national level. Even if the causative link
between constraints on national health policy for promotion of public health services and
the GATS cannot be clearly made, the GATS is part of the trade liberalization ethos that
has influenced global economic, social and trade policy for the past quarter of a century.
Thus, it is important to discuss the GATS in light of public health services and vice versa.

Furthermore, there are obligations in international human rights law regarding the ability
of a State to protect, promote and fulfill the right to health and related rights. The right to

HEALTH: RIGHTS-BASED GOVERNANCE FOR A GLOBALIZING WORLD, Oxford University
Press, 2018.

4 Fidler, David P., Nick Drager, Carlos Correa and Obijior Aginam, Making Commitments in Health
Services under the GATS: Legal Dimensions in Blouin, Chantal, Nick Drager and Richard Smith Eds.,
INTERNATIONAL TRADE IN HEALTH SERVICES AND THE GATS: CURRENT ISSUES AND
DEBATES, The World Bank, 2006, p143.
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health and the nature of the health system that a State should establish are interlinked and
are vital to the concept of a just and fair society. As stated by the UN Special Rapporteur
on the right to health:

Underpinned by the right to health, an effective health system is a core

social institution, no less than a court system or political system.’
There are also positive obligations some States are required to carry out according to the
domestic conceptions of the responsibilities of the State (e.g. constitutional rights and
values or social policy of that domestic system), that tie-in with the obligations in
international human rights law. These domestic views may go beyond the narrow partisan
confines of politics and be expressed as important societal values with historical and
cultural roots.

Thus, it must be noted that the story cannot end with determining the relevant
international trade law obligations and associated levels of constraint and/or
maneuverability. That trade ought to be subject to the responsibility of the State to
achieve progressively the full realization of economic, social and cultural rights and to
ensure social justice and protect core societal values will be a main line of argument in
this study. This is not merely a question of an assumption that the intervention of the
State is necessary for the protection of certain values such as the right to health, but that
in international human rights law, and in some instances also for some States according to
written or unwritten national constitutional principles, it is the obligation of the State to
do 0.6

However, it must also be noted that the general understanding in public international law
is that if a State has ratified an international treaty and taken on an international legal
obligation that may be interpreted as conflicting with their domestic law - although it does
not trump constitutional rights and principles within the domestic sphere - domestic law
cannot be claimed as a justification for non-fulfilment of the international obligation in
the international sphere.” It should also be remembered that in a domestic legal order,

3 UN, Economic and Social Council and Commission On Human Rights, Report of the Special Rapporteur
on the right of everyone to the enjoyment of the highest attainable standard of physical and mental health,
Paul Hunt, E/CN.4/2006/48, 3 March 2006, p2.
© When a State ratifies an international treaty, such as the International Covenant on Economic, Social and
Cultural Rights (the right to health is Article 12 of the Covenant), the State has agreed to an international
legal obligation to enforce this right within their jurisdiction, and to cooperate internationally in this regard
(Note however that the customary international law status of the right to health remains a debatable issue).
For some States, operationalizing the right to health is an accepted responsibility of the State in
longstanding national policy and for some States it can be a legal obligation according to a specific
Constitutional provision. See Kinney, Eleanor D., The international human right to health: What does this
mean for our nation and world, Indiana. L. Rev. 34 (2000): 1457: Kinney, Eleanor D., and Brian Alexander
Clark, Provisions for health and health care in the constitutions of the countries of the world, Cornell Int'l
LJ 37 (2004): 285, finding that 67.5% of constitutions of the world (in 2004, including draft constitutions)
had provisions regarding health and healthcare — the provisions are extracted by the authors and included
Appendix I of that paper.
7 General public international law theory and practice confirms this (see e.g. Shaw, Malcolm, N.,
INTERNATIONAL LAW, 6% Edition, Cambridge University Press, 2008, p133-137); see also the cases
PC1J, Polish Nationals in Danzig, Advisory Opinion, Series A/B No 44, p21 and p24; and more recently,
the ICJ in Lockerbie (Libyan Arab Jamahiriya v United Kingdom), ICJ Reports, 1992, p3 and p32, and La
Grand (Germany v United States), ICJ Reports, 2001 p466 and p497-8 and Avena and Others (Mexico v
United States), ICJ Reports, 2004, p12 and p65.
It is also codified in Article 27 of the Vienna Convention on the Law of Treaties:

Article 27: Internal law and observance of treaties
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treaty obligations may prevail over national policy and over other domestic legal rules
which are not constitutional rights or principles.

Thus, a first question to ask is whether there are obligations under the WTO GATS that
could come into conflict with domestic policies and measures promoting the right to
health. The right to health policies and measures could be based on international law
obligations in addition to the societal values relating to health services in certain
domestic systems. A glance at the current debates suggests that this is so, but this study
will briefly re-address this issue and identify the problem areas. Such domestic values
would be a basis for States/WTO Members to desire to maintain a certain policy space for
implementing these values, with international human rights law reinforcing their position.
The issue in the context of international law is whether there is a conflict between these
two relevant regimes of international law, WTO law and human rights law, and the values
that are promoted within the separate frameworks.

If it is made evident in the health services context that there is tension between general
WTO obligations and the domestic values relating to health services which are also
supported by international human rights law, then the next issue is whether it is possible
to interpret and apply the GATS to achieve a result which ensures social justice. If so,
there could be (optimistically speaking and depending on the conclusions) a chance for
progress on two fronts - as it can also be argued that the uncertainty on the extent of
available flexibility under the GATS has resulted in deadlock for both the progressive
liberalization process and the progressive realization of economic and social rights.

Therefore, the basic question of this research is whether there is space for this balancing
of values within the GATS. As part of this balancing process, at times a choice must be
made whether to protect a ‘trade value’ or another conflicting societal value. Who makes
this choice? It can be said that the WTO Member does, as it is the Member who must
make and implement the decisions and measures. However, the WTO panels and
Appellate Body, in their task of interpreting the WTO agreements, also play an important
role in the ultimate decision-making of WTO Members. Due to the binding nature of the
dispute settlement system of the WTO, which includes the possibility of retaliation in
case of non-compliance, it is often pointed out that there are greater pressures upon a
WTO Member to change domestic policies, when compared with any other international
dispute settlement system. Furthermore, despite not applying a doctrine of binding
precedent, the impact of WTO panel and Appellate Body reports are not limited to the

A party may not invoke the provisions of its internal law as justification for its failure to
perform a treaty. This rule is without prejudice to Article 46 [Article 46: Provisions of
internal law regarding competence to conclude treaties]
Note that with regard to the GATS, only Article VI:2(b) of the GATS specifically recognizes a deviation
from this general rule of public international law and treaty interpretation:
Article VI:2(a) and (b) of the GATS
(a) Each Member shall maintain or institute as soon as practicable judicial, arbitral or
administrative tribunals or procedures which provide, at the request of an affected service
supplier, for the prompt review of, and where justified, appropriate remedies for,
administrative decisions affecting trade in services. Where such procedures are not
independent of the agency entrusted with the administrative decision concerned, the
Member shall ensure that the procedures in fact provide for an objective and impartial
review.
(b) The provisions of subparagraph (a) shall not be construed to require a Member to
institute such tribunals or procedures where this would be inconsistent with its
constitutional structure or the nature of its legal system.
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Members involved in the trade dispute. The interpretation of WTO provisions in previous
panel and Appellate Body rulings have a persuasive effect which clearly influences the
direction of interpretation in future disputes. It has been accepted that prior reasoning and
findings, especially those of the Appellate Body, create legitimate expectations among
WTO Members® and cannot be disregarded in the legal interpretation required for
deciding later disputes, absent cogent reasons.” Therefore, a decision can impact more
than just the specific Member’s national policy, it is also an indication that similar policy
by other Members can be challenged as not being compliant with their WTO obligations.
Thus, national policy choice in general can be constrained by the interpretation of WTO
obligations by the panels and Appellate Body - and there must be acknowledgment of the
importance of such interpretation in this context. It has to also be acknowledged that the
recent crisis concerning the blocking of Appellate Body appointments by the United
States has resulted in serious doubts about the future of the WTO dispute settlement
system as a whole.

Ultimately, this study concerns the socio-economic policy choices available to us with
regard to the services which we require. How free are Members to make these choices
within the current framework of WTO GATS - or more specifically, how free are our
governments to choose on our behalf? But the purpose of this study is not to justify
particular means for the protection of societal values such as building, maintaining and
promoting comprehensive public health services — but to see to what extent the WTO
GATS provides for the policy space for a variety of bona fide measures for the protection
of such societal values.

1.1 THE CENTRAL RESEARCH QUESTION

All understand that the GATS represents a complex and multi-faceted
compromise between these twin goals of trade liberalization and
regulatory autonomy. '

As stated earlier, the central question in this study is: ‘how much policy space for the

protection of non-trade core societal values is available for a WTO Member under the
GATS’?

This study will be with special reference to public health services: discussing that the
existence of public health services is important for the health and wellbeing of people in a
given society, especially considering the benefits for the economically vulnerable, least
advantaged in society; and also in the light of the State obligation (in international law

8 Appellate Body Report, Japan -Alcoholic Beverages I, p107-108 stated that adopted reports

“...create legitimate expectations among WTO Members, and, therefore, should be taken

into account where they are relevant to any dispute”.
 See Appellate Body Report, US-Stainless Steel (Mexico), paras. 158, 159-162 and Footnote 309, citing
also earlier Appellate Body Reports of US-Shrimp (Article 21.5 - Malaysia), paras. 107-109 and US-Qil
Country Tubular Goods Sunset Reviews, para.188. Also see Appellate Body Report, US-Softwood Lumber
V, para.112.
See Appellate Body Report in US-Stainless Steel (Mexico), para.160:

Ensuring “security and predictability” in the dispute settlement system ... implies that,

absent cogent reasons, an adjudicatory body will resolve the same legal question in the

same way in a subsequent case.
10 Lang, Andrew, The GATS and Regulatory Autonomy: A Case Study of Social Regulation of the Water
Industry, Journal of International Economic Law, 7, 2004, 801, at p804.
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and also in certain circumstances, according to national law and policy) to fulfill, protect
and promote the right to health.

Thus, the more specific research question is:

How far can the GATS be interpreted to allow for national policy that

protects a core societal value such as public health services, in light of the

right to health?
This study will be mostly a legal analysis based on the interpretation of certain provisions
in the GATS; particularly those which are presented as providing space for the protection
of public services. The study hopes to contribute further to the discussion on the available
policy space in the GATS by also taking into account the societal values back-cloth of
these provisions, while spotlighting the legal interpretation of the provisions according to
the rules of treaty interpretation.

It is also hoped that through the analysis of the provisions of the GATS, the study would
provide support for the idea of policy space for States to protect and further develop
public health services as an important feature of the interaction of rights and
responsibilities of citizen and State, and of members of a modern society to each other. In
the course of assessing the policy space in the GATS, the measures expected from a
modern State, in light of societal values and buttressed by the right to health and the
human rights based-approach, could be made evident. Thus, it can be argued that this
study has implications beyond the GATS to the consideration of a socio-economic policy
framework for supporting public health services in general.

The provisions which will be discussed in depth in this study include Article 1:3 of the
GATS, which is sometimes referred to as a ‘public services exemption’ but which uses
the phrase “services supplied in the exercise of governmental authority”; and Article XIV
of the GATS, which is the general exceptions provision and includes “public morals” and
“life or health” as policy objectives on which an exception can be argued. The discussion
will not be limited to these provisions but will also include an analysis of provisions on
non-discrimination, the scheduling of commitments and domestic regulation and their
implication for national policy space. The study also critically discusses the extent of
‘extra’ policy space that may be available to developing countries and least developed
countries in their implementation of the GATS while also developing their public health
services using a right to health-based approach.

1.2 OVERVIEW OF METHODS AND APPROACHES

In order to answer the research question, an analysis of specific provisions of the GATS
will be carried out. It has often been argued by its proponents that the text of the
Agreement has sufficient guarantees of policy space. The provisions that will be focused
on in this research are those which are most often referred to as the ones allowing for this
space. Thus, the methodology used will be primarily treaty interpretation using the
Vienna Convention on the Law of Treaties of 1969 (VCLT) and supplemented by the
rulings of panels and the Appellate Body in WTO dispute settlement. It is hoped that this
inquiry will lead to a better understanding of the content of the obligations of the specific
provisions of the GATS which will be focused on.

There is also the wider issue of the general approach to interpretation of law and
international economic law in particular. The legal profession often may wish to appear
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neutral in these matters of interpretation but terminology often has ideology behind it.
Ideological positions can influence the drafting, understanding and interpretation of treaty
provisions. This study also raises some theoretical and practical questions with regard to
the societal values and economic ideologies that influence the drafting, understanding and
interpretation of WTO law, and at the outset of the study, identifies some concepts that
should be taken note of. There are certain broad concepts and ideas that underlie most of
the debates in WTO law, and it is useful to mention them at the outset of Chapter 1. These
include the role of economic growth in development and the role of sovereignty and
democracy in policymaking. These concepts are mostly ambiguous and their
interpretations can lead in opposing directions and may have both normative and positive
law implications. The ideological positions taken on these concepts can and do often
influence the interpretation that is favoured when dealing with how the liberalization
obligations in the WTO will be carried out with ‘due regard to national policy’ as stated
in the Preamble to the GATS.

The role of human rights law (and of other international law and principles such as those
in environmental law) in the interpretation of WTO law is a matter of concern for those
who believe that the WTO regime has an important role to play in human development.
There is also an ideological struggle over the vocabulary and application of human rights
for development and the place for human rights within the WTO system. This study aims
to look at the GATS from both the trade and human rights perspectives and to assess
when, how and whether a common ground can be found and a common language formed.
As the two regimes have been identified at times as two distinct legal languages, this
study considers the application of the concept of ‘bilingualism’ and thus, of language
translation — in addition to legal interpretation, with the hope that this bring a fresh
perspective to the debates and controversies in the area of services, particularly with
regard to the issue of the protection of public health services.

The best a lawyer can do with words is sometimes no more than a balancing act — a bit
like juggling while on a high wire. The ambiguity of meaning in texts may be what
lawyers thrive on; that matters could go either way for the opposing interests involved.
But this idea of a clash of interests (and sometimes more than that - a clash of value
systems) sounds far too adversarial. Is it possible to find a safe and stable middle ground
that is a win-win situation or must there be a choice between extremes? The words used
in the GATS can be approached as a tool, and while tools have sometimes been designed
for specific purposes, it may be possible not to use it to its full potential or to use it in
ways that were not originally conceived. This nature of ideas, concepts and language (the
possibility of using them in a variety of sometimes contradictory ways and their possible
differing practical results) and the possibility of balancing or accommodating different
values - has an impact throughout all the issues discussed in this book.

1.3 ASSUMPTIONS

This study rests on the assumption that societies ought to have the freedom to choose the
form and nature of government for themselves and that their representatives in
government can reflect social values and implement policy choices that are considered
best by that society. This study will not make the assumptions that government is
inherently less capable than the market of increasing social welfare!! or that the

' Shirley, Mary M., and Patrick P. Walsh, Public Versus Private Ownership, Volume 2420 of Policy
Research Working Papers, World Bank Publications, 2000, p17, acknowledge that “[c]ontroversy surrounds
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government is inherently economically inefficient when it regulates or provides
services.!? This study does not make the assumption that a perfect market system is the
standard to which health service systems are to be measured.'* The views expressed
below in the United Nations context, sum-up the basic underlying assumption in this
study:

The question of values and ethics must be raised — even if market

economics are seen as indispensable, societies are not ruled by the values

of the market. Market principles cannot replace the values of solidarity,

compassion and equity.'*
Thus, broadly speaking, peoples, governments acting on their behalf and public
institutions ought to be able to retain the choice, even in the context of a market economy,
to make decisions that are not based on market values, but other important social values.
The creation and continued development of models of public health systems which are
‘universal’, ‘single payer’ and free at the point of delivery, are examples of the
alternatives which have been and can be implemented. The question is whether
international agreements like the GATS, that WTO Members have voluntarily entered
into, have retained for governments, the policy space for the choice to make such
decisions.

The special interest theory - that special interests can capture the legislature, even in a
democracy, and thereby make government ineffectual to implement policies that counter
such special interests'® - will not be completely ignored, but will not be particularly
focused upon for this study. There is also the possibility of “elite capture’ of economic
and social policy due to the creation of political and economic elites or oligarchies, which
could control law and policy. While there are many varieties of failure of governance
possible, in light of the limited and otherwise unsavoury options available to us
(dictatorship, oligarchy, aristocracy, monarchy, theocracy etc.) an assumption will be
made that deliberative and participatory democracy is to be preferred — and interests
legitimately represented thereby ought not be classified together with special interests that
wield power through the corruption of the democratic process, to the detriment of the

the idea that public ownership is the best solution to market failure, even with a welfare maximizing
government”. The authors also comment at p14 and p15 on the idea that where the “political market” works
effectively, it is more likely to elect social welfare maximizing governments.

12 See for example Rothbard, Murray N., MAN, ECONOMY, AND STATE, Scholar's Edition, Ludwig von
Mises Institute, 2009, at p952, p1266, p1272.

13 See further, Donaldson, C., Karen Gerard, Stephen Jan, Craig Mitton and Virginia Wiseman,
ECONOMICS OF HEALTH CARE FINANCING: THE VISIBLE HAND, Macmillan International Higher
Education, 2™ Edition, 2004, p15, stating that “[t]ne perfect market system is one which would
unequivocally work best for healthcare, but only under certain ideal and strong assumptions”. The authors
go on to say that “[t]he usefulness of this model of perfect competition is that, even if it cannot be attained,”
it should be the standard against which the success or failure of other alternatives including public oriented
systems should be measured.

!4 United Nations General Assembly (UNGA), Preparatory Committee for Special Session of the GA on
Implementing Copenhagen+5 (2000), Note by the Secretary General, Symposium on States, Markets and
Social Services: Roles and Co-operation of the Public and Private Sectors, UN.Doc A/AC.253/14 and
E/CN.5/2000/5, p8, para.9.

15 “In the idealized democracy, public policy is guided by the principle of ‘one man, one vote’. But in all
real polities, special interest groups participate actively in the policymaking process.” - Grossman, Gene
M. and Elhanan Helpman, SPECIAL INTEREST POLITICS, MIT Press, 2001, pl. See further, Grossman,
Gene M. and Elhanan Helpman , INTEREST GROUPS AND TRADE POLICY, Princeton University
Press, 2002; Persson T., Economic Policy and Special Interest Politics, The Economic Journal, 1998
1;108(447):310-27; Lohmann S., An Information Rationale for the Power of Special Interests, American
Political Science Review, 1998, 92(4): 809-27.
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welfare of citizens. However, not all WTO Members are democracies and not all
governmental measures can be assumed to be reflect public interest. Nor should one
assume that all special interest capture of regulation is done by domestic interests against
foreign competitors, since transnational interests can also influence foreign governments
to regulate in their favour against both other transnational interests and against domestic
competition within that foreign country. The ideal situation is that the protectionist
measures which trade law filters out with regard to services are those where there is
special-interest capture of regulation which prevents the public from accessing and
enjoying the services they require at the best available quality and affordability. In the
context of health services and the right to health, this aligns with the standards of
international human rights law reflected in the General Comment No.14 on the Right to
Health by the Committee on Economic, Social and Cultural Rights.'®

Furthermore, in general, it is fairly safe to assume at this point in time that the regulation
of the market often has benefits over ‘governance by the market’/ “‘anarchy of the market’.
Even with regard to the WTO law context, WTO Members, mainly States, preferred a
system of enforceable rules and obligations often requiring re-regulation, rather than
divesting of responsibilities of the State. The controversies in international trade law are
often over what and how the State should be regulating rather than the fact of the
involvement of government in regulating in the first place. Markets are needed for
development, but effective governments are needed for well-functioning markets — to
maintain political and legal stability through good governance, to regulate commercial
activities for maximum social benefit, to correct market failure and to promote both
economic growth and development.

With regard to the GATS, the move for international regulation of trade in services was
initiated by service suppliers who wanted to expand into new markets and to operate
across borders and therefore wanted governments to actively create better conditions for
international trade. The interests of such service suppliers and their States of origin could
at times conflict with the interests of other States with less developed service sectors, or
more highly developed public services, or even cause controversies within a State
regarding policy choices. These conflicting interests and controversies could concern
government responsibilities regarding issues of right to health, right to education, right to
water, environmental issues including climate change policies, development of
developing country service industries and infant industry protection, as well as
technology transfer, migration and brain-drain, inequitable development within countries,
protection and promotion of culture and so on. This study makes the assumption that
there is governmental responsibility to retain and use as much policy space as possible in
order to carry out policies supporting citizens’ rights and benefits, with special reference
to the chosen area of public health services. Therefore, it becomes important to study and
ascertain the extent of policy space in the GATS and the possibilities and limitations of
treaty interpretation in situations where there are competing and conflicting interests.

16 The elements of right to health are described as being: availability, accessibility (including affordability),
acceptability (ethical and sensitive to culture, lifestyle and maintaining confidentiality) and quality —
para.12 of the UN CESCR, General Comment No. 14: The right to the highest attainable standard of
health, U.N. Doc. E/C.12/2000/4, 2000.
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1.4 LIMITATIONS

Although this study concerns the national policy space for economic and social policy
choices, it is not a study of economics, economic efficiency or economic analysis of law;
nor does it necessarily suggest a ‘best path’ on the basis of economic theory. It only
emphasizes the right and the responsibility of making a choice and examines whether the
WTO system, and the GATS in particular, allows for that space. However, even though
there will not be a law and economic analysis, there is an obvious underlying question
concerning the definition and application of the concepts of welfare maximization (costs
and benefits) and efficiency. This underlying question will not be specifically addressed
in this study, since the focus will be on the availability of choice or policy space for the
protection of a core societal value and the importance of having such space —but not on a
cost-benefit or efficiency analysis of the methods employed to achieve such ends.

Neither does the study take on an analysis of the failures of governmental policy and
decision-making, whether due to lack of information, manipulation by special interests or
corruption. Analysis of case studies of such failures would be a separate exercise
altogether, beyond the scope of this study.

It must be noted that this study does not undertake the case study method of presenting
national systems or in-depth research into expressions of societal values related to public
health services in chosen jurisdictions. However, illustrations from certain jurisdictions
will be provided where necessary as evidence that different value systems exist and
therefore, to encourage consideration of whether policy diversity regarding services is
something that should continue within the GATS framework, and if so, how it can be
supported by GATS rules. The references are intended for illustration and chosen for the
information richness of the example, to provoke thought and not presented as
generalizations or as representative samples. This is inspired by the *“snapshot™ method
used by Gill Walt for illustrating the role of the State in the formation of health policies!’
and the method generally used by UNDP studies and reports. Illustrations will be based
on visibility of the issue in that jurisdiction, the fact that it has been flagged by those
Members in trade negotiations or domestic consultations, caught the attention of local or
international academia or civil society or led to the formation of organizations dealing
with the relevant issues — and in general been a visible topic of debate. The range of
illustrations will be also based on availability of publicly accessible information in the
English language.

Certain exemptions and exceptions will not be dealt with in this study although they offer
some scope for flexibility. These are the special provisions regarding economic
integration (Article V of the GATS), labour market integration (Article Vbis), restrictions
to safeguard the balance of payments (Article XII of the GATS) and the negotiating
mandate for emergency safeguards measures (Article X of the GATS).

This is because, in the case of economic or labour market integration (Articles V and
Vbhis), the Articles concern bilateral, regional or other existing or proposed multilateral
agreements; and these specific situations and analysis of these specific situations and
agreements would be best suited for a separate study. But it is interesting to note that the

17 Walt, Gill, HEALTH POLICY: AN INTRODUCTION TO PROCESS AND POWER, Witwaterstrand
University Press, Zed Books, 2™ Edition, 1996. See p11.
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economic integration exception is designed for facilitating trade liberalization®® and it is
a condition for recognition under the WTO system that there shall not be discrimination
among the parties to such an agreement nor an overall raising of trade barriers due to such
an agreement. Specific conditions listed under Article V:1 include ‘substantial sectoral
coverage’ including that there should not be a prior exclusion of any mode of supply.'’
Article XIV and XIVbis, as well as Article XII, are exceptions to all obligations under the
GATS, including Article V. Article XIV (General Exceptions) and Article XIVbis
(Security Exceptions)of the GATS, will be discussed in more depth in this study. Labour
market integration is also interesting for the connection with Mode 4 obligations, as it is
designed to facilitate greater freedom of movement for service personnel. It is about
granting of the right of free entry to the employment markets of the parties and promotes
measures concerning conditions of employment and social benefits.?’ Thus it is a positive
article from the point of view of rights and freedoms relating to labour, but that depends
on action taken by parties to such a preferential agreement.

Article XII concerns situations where a “serious balance-of-payments and external
financial difficulties or threat thereof”?! has been identified and is thus also a ‘special’
situation. The most interesting aspect here is that Article XII:2 states that in such a
situation:

Members may give priority to the supply of services which are more

essential to their economic or development programmes.
It is however specified in Article XII that such restrictions must be temporary and shall
not be used for protecting a particular service sector.””> The emergency safeguards
provision (Article X) is a negotiating mandate and is also more suitable for the subject of
a separate in-depth inquiry. Article X is also generally understood to apply to a situation
where a Member needs to “temporarily safeguard its domestic industry against serious
injury or threats thereof’.> Moreover, both safeguards and balance of payments
exceptions require that a specific type of short-term economic crisis situation be proven
before the exceptions come into play and this study chooses to focus on generally
available exemptions, exceptions and ‘flexibility’ provisions in the GATS, and general
special and differential treatment provisions for developing and least developed countries
which do not include such a pre-condition.

With regard to the interpretation of the provisions chosen for this study there is a
particular limitation that is common for any study of the GATS. That is the fact that there
are very few GATS cases in comparison with the goods area; and no cases that shed light

18 See Panel Report, Canada - Autos, para.10.272:
Such economic integration agreements typically aim at achieving higher levels of
liberalization between or among their parties than that achieved among WTO
Members...In this respect, the purpose of Article V is to allow for ambitious
liberalization to take place at a regional level, while at the same time guarding against
undermining the MFN obligation by engaging in minor preferential arrangements.

19 GATS Article V:1(a) and original footnote 1.

20 GATS Article Vhis, original footnote 2.

2l Article XII:1 of the GATS.

22 Article XII:2(e) states that the restrictions shall be temporary and progressively phased out as the

situation of balance-of-payments or external financial difficulties improves. The second sentence of Article

XI1:3 notes that restrictions “shall not be adopted or maintained for the purpose of protecting a particular

service sector”.

23 Working Party on GATS Rules, Communication from ASEAN, Concept Paper: Elements of a Possible

Agreed Draft of Rules for Emergency Safeguard Measures for Trade in Services (GATS Article X),

S/WPGR/W/30, 14 March 2000, para.3.
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on some of the most contentious terms, phrases and issues. Furthermore, some important
provisions are only negotiating mandates where Member consensus remains non-existent
and no draft documents have been forthcoming due to the conflicting proposals and/or
lack of information. Thus, the academic debates in the area of services contain divergent
expert opinions presented by WTO lawyers and critics of the system, which may
influence, but cannot predict, the direction that the panels and Appellate Body and WTO
Members may take in either interpreting the provisions or formulating and developing
services disciplines.

Finally, this study does not go into depth concerning two very interesting areas in trade
law that are part of the back-cloth or larger picture. These are: the role of
diplomacy/international relations and the role of powerful corporations and trade
associations in the WTO trade negotiations and ‘formation’ of both the law and the
disputes that result in the interpretation of the law. As powerful corporations and
associations may be also playing a role in diplomacy — and even in the formation of the
law - the analysis of the role of corporations as ‘shadow drivers’ of the system would be
fascinating one to undertake; but it is one that cannot be included in this study.?*
However, in the discussion of certain sections such as the scheduling of specific
commitments and provisions on developing and least developed Members, the reality of
international relations and imbalances of power will be taken into account.

1.5 STRUCTURE OF THE THESIS

This study comprises six chapters. Chapter 2 introduces the background to the research
question, concepts and methodology. It is intended to set the scene for the legal analysis
of the provisions of the GATS that is dealt with in the chapters that follow. The first part
of Chapter 2 discusses some basic underlying concepts that should not be ignored; which
are the backdrop to the play of the GATS and societal values unfolding on the stage. The
concepts of the rule of law, liberalization, democratic participation in policy and law-
making and human development should be recognized as part of the larger picture behind
the focused area of trade in services in the foreground.

The discussion in the first part of Chapter 2, of the importance of national policy space or
flexibility, and whether there is a possible clash of values in the WTO system as a whole
and in the GATS itself, lead on to the second part of the Chapter. The second part of
Chapter 2 deals with the opportunities and limitations of the standard approach to
interpretation in the WTO context (based on the General Rule and supplementary rules of
the Vienna Convention of the Law of Treaties), which is analyzed together with the
suggestions for a “human rights approach’ to the interpretation of WTO law. Bringing
human rights into the equation has its own set of challenges, which the second part of the
Chapter will discuss. A broad theoretical approach based on language translation theory is
suggested as a possible method of bridging the gap between the dichotomies of the trade
and human rights regimes, which may not be able to be reconciled through the more
conservative interpretative methods. Taken on its own, this Chapter is a general
discussion of the difficulties of interpreting WTO Agreements, if one steps out of the
‘WTO bubble’ and attempts to grapple with the broader context and criticisms of the

24 See for a sector-specific example, Arnold, Patricia J., Disciplining Domestic Regulation: the World Trade
Organization and the Market for Professional Services, Accounting, Organizations and Society 30, 2005,
299-330 discusses the role of the international accounting industry (the major international firms and
industry associations, located in the United States and in Europe).
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system. The third part of Chapter 2 presents the international human rights framework for
the right to health, specifically Article 12 of the International Covenant on Economic,
Social and Cultural Rights (1977) and its interpretation through the General Comment
No. 14 (2000). This discussion of the understanding of the right to health and its
relationship with State responsibilities, including the delivery of public health services
will flow into the following discussions in the chapters that follow.

Chapter 3 deals with the scope of the GATS, with particular focus on what is often
referred to as the ‘public services exemption’ in Article | of the GATS. Although the
focus of the chapter will be legal analysis and interpretation based on the Vienna
Convention rules, the discussion will be situated in the broader background of the debates
on the protection of public services, particularly public health services. Since State
subsidies are of primary importance in the context of protecting public services and
exempting them from international trade rules, a part of this chapter will focus on the
state of affairs with regard to rules on subsidies for services. Subsidies as well as
government procurement are negotiating mandates in the GATS, but brief assessments
are necessary with regard to the implications (for public services and development) of
developing rules in this area. The scope of ‘measures’ that come under the GATS, the
unclear definition for ‘trade in services’, the GATS approach to monopolies and
government procurement will also be discussed in this Chapter.

Chapter 4 is in three main parts. The first part of Chapter 4 will discuss the nature of the
non-discrimination principle in WTO law and compare it with that of the human rights
regime. The reason for this analysis is because the application of non-discrimination
among trading partners in WTO law is concerned with efficiency and prosperity of the
world trading system as a whole; but in human rights law, non-discrimination is
concerned with whether individual human beings are protected from negative
discrimination, and receive special treatment or positive action if that is necessary in
order to redress social injustice. The dissimilarities between these two concepts on non-
discrimination are usually underplayed in the trade law context, and thus attention is
drawn to this before moving on to the second part of the Chapter. The second part of the
Chapter deals with general obligations under the GATS that are taken on when becoming
a WTO Member and any exemptions that may be available in that regard. The obligations
regarding transparency and confidentiality in Article III and II1bis and the Most Favoured
Nation Treatment Principle of Article II will be discussed in this part. The third part of
the Chapter is on the area that is said to be more flexible and which is also referred to as
the special feature of GATS; the Scheduling of Commitments by Members for either/both
national treatment (Article XVII) and market access (Article XVI) obligations. A brief
discussion of Article VI of the GATS, on domestic regulation, is also part of the third part
of Chapter 4. The impact of GATS on domestic regulation is often referred to as the area
where GATS could be most intrusive with regard to the domestic policy space.

Even in the situation where specific commitments have been undertaken by Members,
there is still the option of using the provisions for general exceptions: Article XIV of the
GATS (and probably useful to a lesser extent, Article XIVbis Security Exceptions). The
exceptions will be analyzed in Chapter 5. The exceptions are often identified as the entry
point for human rights and other values, particularly through the public morals exception
in Article XIV(a) of the GATS. The human life and health exception in Article XIV(b) of
the GATS may also be relevant for the area of focus, public health services, so this
provision will also be given special attention. This Chapter will also discuss the extent to
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which this may be true and also whether it could assist in keeping open or expanding the
policy space for Members to follow national priorities that may conflict with WTO
obligations. This analysis is conducted taking into account the limitations of the VCLT,
the realities of international relations and the challenges of incorporating other
international rules, norms and principles such as human rights, particularly the right to
health.

Chapter 6 will deal with the issue of whether there is actually more leeway for developing
country Members and least developed country (LDC) Members in the GATS framework.
The chapter first introduces the background and relevant provisions but then analyzes the
definitions for developing country and least developed country within the WTO context,
including the issue of self-definition. Thereafter, the special provisions which may
provide additional policy space for developing country and LDC Members, and the
implementation of these provisions, is analyzed. A brief comment is also made on the role
of subsidies for development, linking with the discussion of subsidies earlier in Chapter 3.
Can developing countries and LDCs, who are possibly already at a disadvantage with
regard to the current state of domestic service industries, ever become competitive in the
international services market without some kind of affirmative action that allows for
policies that boost their own industries? More importantly, in the context of this study,
can these countries retain policy space to develop their public health services, for the
benefit of their population? If the GATS framework supposedly addresses these concerns,
as proponents say, then the provisions need to be analyzed to see if they actually go
beyond lip-service to this idea and are able to deliver results.

The Conclusion will sum up the concerns and the possibilities that have been discussed in
the preceding Chapters - explaining the current state of affairs and considering whether
policy recommendations can be made, and at which levels.

What this study plans to contribute to the current debate is to see if it is possible to add to
clarity and coherence in the aforesaid debatable areas. If the purpose of the WTO is
security and predictability, then clarity where there is ambiguity is surely needed. But on
the other hand, it can also be questioned whether this is what should be sought, since
constructive ambiguity has often been the solution in contentious areas of trade
negotiations. It can be wondered whether such an academic exercise will only ‘rock the
boat’ and draw more attention to the contentious areas that negotiators have decided to
postpone or avoid addressing and deciding on. Yet, as citizens of WTO Members and of
the world, curiosity and the need to know more would lead in a different direction from
that taken by cautious negotiators and bureaucrats, to attempt to focus on and clarify these
murky areas as soon as possible.

It is hoped that the conclusions of this research will be of relevance for those interested in
WTO law and the GATS as well as those interested in right to health and the role of
public health services in achieving higher levels of implementation of the right to health.
There is a need to ‘keep fighting the good fight” promoting the role of public health
services, in light of the commitment to the progressive realization of the right to health for
all, regardless of the GATS framework. It is also hoped that this discussion of the policy
space within the GATS, being placed in the broader context (or backdrop) of protection
of socio-economic values and rights in the current framework of international economic
law, will also contribute to that wider debate.

38



CHAPTER 2

UNDERLYING CONCEPTS, INTERPRETIVE APPROACHES AND THE
RIGHT TO HEALTH

...to know where sits the wind,
Peering in maps for ports and piers and roads ...

Salanio,
Shakespeare’s Merchant of Venice
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CHAPTER 2

UNDERLYING CONCEPTS, INTERPRETIVE APPROACHES AND THE
RIGHT TO HEALTH

2.1 INTRODUCTION TO CHAPTER 2

This Chapter is in three main parts. The first part discusses some of the issues and debates
at the backdrop of the action at the foreground. The foreground of this study is the
analysis of the rules of the WTO system, particularly the GATS framework. The
discussion of the backdrop is for the reason that interpretation of any legal text does not
take place in a vacuum and that there are concepts, societal values and ideology to deal
with or ignore as may be, which have serious implications for the lives of people. The
first part of this Chapter considers these underlying concepts briefly, which include
references to the rule of law, liberalization, economic growth, human development, the
right to development, sovereignty, democracy, societal values and the space for policy
alternatives. These concepts will generally be discussed with regard to the policy choices
relating to public services and to public health services in particular.

The second part of the Chapter is an overview of the methodology for the interpretation
of the GATS provisions in the other chapters of this thesis. This second part also makes
observations on possible limitations and challenges of both the traditional approach to the
interpretation of a treaty and the proposed new approaches, in light of the values
discussed in the first part of this Chapter. The traditiona