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3.2.2. ‘Scare mongering’

3.2.4. ‘Public Goods’ and defining ‘Public’.

3.3.1. Introduction to ‘Trade in Services’ under the GATS
XXVIII: “Trade in services is defined as…”

3.3.3.1. Defining ‘Measures’: the bre
‘measures’
3.3.3.2. Defining ‘Measures by Members’
3.3.3.3. Defining “Measures affecting Trade in Services”

3.4.1. Introduction: Is there a ‘Public Services Exemption’ in Article 1:3 the GATS?

3.4.3. Defining “Services Supplied in the Exercise of Governmental Authority” (SSEGA).
the terms “Supplied on a Commercial Basis” and “…in Competition with”.

3.4.4.1. “Supplied on a Commercial Basis”
he role of profit in defining “commercial” and “on a commercial basis”

3.4.4.1.4. “Commercial” Activity: Views on Benefits and Motivations
3.4.4.2. “In Competition with”

–

a ‘carve out’ or ‘ring fence’ of public services
3.4.4.2.5. Regarding the ‘likeness’ of public and private services

“Offered to the public generally”

3.5.2.2. The Definition of ‘Government Procurement’ in the GATS
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sing the WTO SCM Agreement definition of ‘subsidy’
3.5.3.5. Getting to grips with ‘distortive effects’

–

4.5.2.3. ‘Likeness’ of Services and Service Suppliers for National Treatment

4.6.3. A ‘Necessity Test’ for Domestic Regulation?

“NECESSARY
ORDER”

5.3.1. Introduction to “Public morals” in the GATS
“Public Morals” and Human Rights

Gambling: The Dictionary Approach to “ordinary meaning of the words”
5.3.4.‘Standards of right and wrong conduct……ma
or nation”
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5.3.4.1. “Standards…”
5.3.4.2. “Maintained on behalf of a Community or Nation”
5.3.4.3. Identification of ‘Risk’ needed in order to “Protect” Public Morals?

“Health” in TRIPS, SPS, TBT (and WHO) contexts
‘Risk’, evidence and precaution: SPS and TBT approaches and implications for GATS

5.5.2.1. “Laws or regulations” and the listed interests
5.5.2.2. The Scope and Definition of “Laws or Regulations”
5.5.2.3. “Not inconsistent with the provisions of this Agreement”
5.5.2.4. Aimed or Designed towards “Securing compliance with”

– “THE TEST”

5.6.1.1. Introduction to “the Necessity Test” in WTO Law

5.6.2. “Necessary” in Article XIV(a), (b) and (c) of the GATS

5.6.2.5. ‘Trade Restrictiveness’ and ‘Trade Impacts’
ng the ‘Pass Mark’ for the Necessity Test

5.7.1. Introduction to the ‘Chapeau’

5.7.3. “Arbitrary or unjustifiable discrimination between countries”
5.7.4. “Disguised restriction on trade”

–
–

‘EXTRA’ POLICY SPACE

–
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–
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Argentina-Financial Services. A Argentina – Measures Relating to Trade in Goods and 
Services Argentina – Measures 
Relating to Trade in Goods and Services

 

Argentina-Hides and Leather. Argentina – Measures Affecting the Export of Bovine Hides 
and the Import of Finished Leather  

 Argentina-Footwear. Argentina – Safeguard Measures on Imports of Footwear
Argentina – Safeguard Measures on 

Imports of Footwear
 

Argentina-Textiles and Apparel. Argentina – Measures Affecting Imports of 
Footwear, Textiles, Apparel and Other Items

Argentina – Measures Affecting Imports of Footwear, Textiles, Apparel and Other Items
 

Australia-Tobacco Plain Packaging (Cuba). Australia – Certain Measures concerning 
Trademarks, Geographical Indications and other Plain Packaging Requirements applicable to 
Tobacco Products and Packaging   

Australia-Tobacco Plain Packaging (Dominican Republic). Australia – Certain Measures 
concerning Trademarks, Geographical Indications and other Plain Packaging Requirements 
applicable to Tobacco Products and Packaging

 

 Australia-Tobacco Plain Packaging (Honduras). Australia – Certain Measures concerning 
Trademarks, Geographical Indications and other Plain Packaging Requirements applicable to 
Tobacco Products and Packaging

 

 Australia-Tobacco Plain Packaging (Indonesia). Australia – Certain Measures concerning 
Trademarks, Geographical Indications and other Plain Packaging Requirements applicable to 
Tobacco Products and Packaging  

Brazil-Retreaded Tyres. Brazil – Measures Affecting Imports of Retreaded Tyres
Brazil – Measures Affecting Imports of 

Retreaded Tyres
  

Canada - Renewable Energy/Canada Feed in Tariff. Canada – Certain Measures 
Affecting the Renewable Energy Generation Sector / Canada – Measures Relating to the Feed-in Tariff 
Program Canada – 
Certain Measures Affecting the Renewable Energy Generation Sector / Canada – Measures Relating to 
the Feed-in Tariff Program

 

Canada-Aircraft. Canada – Measures Affecting the Export of Civilian Aircraft
Canada – Measures Affecting the Export of 

Civilian Aircraft
  

Canada-Autos. Canada – Certain Measures Affecting the Automotive Industry
Canada – Certain 

Measures Affecting the Automotive Industry
 

Canada-Continued Suspension. Canada – Continued Suspension of Obligations in 
the EC – Hormones Dispute Canada – 
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Continued Suspension of Obligations in the EC – Hormones Dispute
 

Canada-Dairy. Canada – Measures Affecting the Importation of Milk and the 
Exportation of Dairy Products

Canada – Measures Affecting the Importation of Milk and the Exportation of 
Dairy Products

 

Canada-Patent Term Canada – Term of Patent Protection, WT/DS170/AB/R, 
adopted 12 October 2000; Panel Report, Canada – Term of Patent Protection

Canada-Periodicals Canada – Certain Measures Concerning Periodicals, 
WT/DS31/AB/R, adopted 30 July 1997; Panel Report, Canada – Certain Measures Concerning 
Periodicals

Canada-Pharmaceutical Patents.  Canada – Patent Protection of Pharmaceutical Products, 

Canada-Wheat Exports and Grain Imports Canada – Measures Relating to 
Exports of Wheat and Treatment of Imported Grai

Canada – Measures Relating to Exports of Wheat and Treatment of Imported Grain

Chile-Alcoholic Beverages Chile – Taxes on Alcoholic Beverages
Chile – Taxes on 

Alcoholic Beverages

Chile-Price Band System. Chile – Price Band System and Safeguard Measures 
Relating to Certain Agricultural Products
Chile – Price Band System and Safeguard Measures Relating to Certain Agricultural Products

 

China-Auto Parts China – Measures Affecting Imports of Automobile Parts

China – Measures Affecting Imports of Automobile Part

China-Electronic Payment Services China – Certain Measures Affecting Electronic Payment 
Services

China-Intellectual Property Rights. China – Measures Affecting the Protection and 
Enforcement of Intellectual Property Rights

China-Publications and Audiovisual Products.  China – Measures Affecting 
Trading Rights and Distribution Services for Certain Publications and Audiovisual Entertainment 
Products, China – Measures Affecting 
Trading Rights and Distribution Services for Certain Publications and Audiovisual Entertainment 
Products

Colombia-Ports of Entry Colombia – Indicative Prices and Restrictions on Ports of Entry

Colombia-Textiles. Colombia - Measures Relating to the Importation of Textiles, 
Apparel and Footwear, Colombia – Measures 
Relating to the Importation of Textiles, Apparel and Footwear,

 

Dominican Republic- Import and Sale of Cigarettes   Dominican Republic – 
Measures Affecting the Importation and Internal Sale of Cigarettes, 

Dominican Republic – Measures Affecting the Importation and Internal Sale 
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of Cigarettes
 

EC-Asbestos European Communities – Measures Affecting Asbestos and Asbestos-
Containing Products European Communities 
– Measures Affecting Asbestos and Asbestos-Containing Product

EC-Bananas III European Communities – Regime for the Importation, Sale and 
Distribution of Bananas

– European Communities – Regime for the 
Importation, Sale and Distribution of Bananas,

EC-Approval and Marketing of Biotech Products European Communities – Measures 
Affecting the Approval and Marketing of Biotech Product

EC-Chicken Cuts European Communities – Customs Classification of Frozen 
Boneless Chicken Cuts

– European 
Communities – Customs Classification of Frozen Boneless Chicken Cuts

EC-Computer Equipment European Communities – Customs Classification of 
Certain Computer Equipment

European Communities – Customs Classification of Certain Computer Equipment

EC-Export Subsidies on Sugar. European Communities – Export Subsidies on 
Sugar  

EC-Hormones EC Measures Concerning Meat and Meat Products (Hormones)

– EC Measures Concerning Meat and Meat 
Products (Hormones)

EC-IT Products European Communities and its member States – Tariff Treatment of 
Certain Information Technology Product

EC-Poultry European Communities – Measures Affecting the Importation of 
Certain Poultry Products European 
Communities – Measures Affecting the Importation of Certain Poultry Products

EC-Sardines , European Communities – Trade Description of Sardines
European Communities – Trade 

Description of Sardines

EC-Seal Products European Communities – Measures Prohibiting the 
Importation and Marketing of Seal Products

European Communities – Measures Prohibiting the Importation and Marketing of 
Seal Products

EC-Tariff Preferences European Communities – Conditions for the Granting of 
Tariff Preferences to Developing Countries
European Communities – Conditions for the Granting of Tariff Preferences to Developing Countries
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EC-Trademarks and Geographical Indications (Australia) –

EC-Trademarks and Geographic Indications (US) –

EU-Energy Package. European Union and its member States – Certain Measures Relating to 
the Energy Sector

 

India-Autos India – Measures Affecting the Automotive Sector
India – Measures Affecting the Automotive 

Sector

India-Patents (EC) India – Patent Protection for Pharmaceutical and Agricultural Chemical 
Products

India-Patents (US) India – Patent Protection for Pharmaceutical and Agricultural 
Chemical Product India – Patent 
Protection for Pharmaceutical and Agricultural Chemical Products

India-Quantitative Restrictions India – Quantitative Restrictions on Imports of 
Agricultural, Textile and Industrial Products

India – Quantitative Restrictions on Imports of Agricultural, Textile and Industrial Products

Indonesia-Import Licensing Regimes. Indonesia – Importation of Horticultural 
Products, Animals and Animal Products

Indonesia – Importation of Horticultural Products, Animals and Animal 
Products

Japan-Agricultural Products II Japan – Measures Affecting Agricultural Products
Japan – Measures Affecting Agricultural 

Products

Japan-Alcoholic Beverages II Japan – Taxes on Alcoholic Beverages

Japan-Apples Japan – Measures Affecting the Importation of Apples
Japan – Measures Affecting the 

Importation of Apples

Japan-Film – Measures Affecting Consumer Photographic Film and Paper

Japan-Taxes on Alcoholic Beverages Japan – Taxes on Alcoholic Beverages

Korea-Alcoholic Beverages Korea – Taxes on Alcoholic Beverages
Korea – Taxes on 

Alcoholic Beverages

Korea-Commercial Vessels Korea – Measures Affecting Trade in Commercial Vessels

Korea-Procurement Korea – Measures Affecting Government Procurement
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Korea-Various Measures on Beef.  Korea – Measures Affecting Imports of Fresh, 
Chilled and Frozen Beef,  

 Korea – Measures Affecting Imports of Fresh, Chilled and Frozen Beef, 

 

Mexico-Telecoms Mexico-Measures Affecting Telecommunications Services

Mexico-Taxes on Soft Drinks Mexico- Tax Measures on Soft Drinks and Other 
Beverages Mexico – Tax Measures on Soft 
Drinks and Other Beverages

Russia-Traffic in Transit.  Russia- Measures concerning Traffic in Transit

Turkey-Textiles Turkey – Restrictions on Imports of Textile and Clothing Products

US-Carbon Steel United States – Countervailing Duties on Certain Corrosion-
Resistant Carbon Steel Flat Products from Germany

United States – Countervailing Duties on Certain Corrosion-Resistant 
Carbon Steel Flat Products from German

US-Corrosion-Resistant Steel Sunset Review United States – Sunset Review of 
Anti-Dumping Duties on Corrosion-Resistant Carbon Steel Flat Products from Japan

United States – Sunset Review of Anti-
Dumping Duties on Corrosion-Resistant Carbon Steel Flat Products from Japan

US-Countervailing Measures on Certain EC Products –
Countervailing Measures Concerning Certain Products from the European Communitie

United States – Countervailing Measures 
Concerning Certain Products from the European Communities

US-Customs Bond Directive United States – Customs Bond Directive for Merchandise 
Subject to Anti-Dumping/Countervailing Duties

US-Upland Cotton United States – Subsidies on Upland Cotton
United States – Subsidies on Upland Cotton

US-FSC (Article 21.5- EC) United States – Tax Treatment for "Foreign Sales 
Corporations" – Recourse to Article 21.5 of the DSU by the European Communities

United States – Tax Treatment for 
"Foreign Sales Corporations" – Recourse to Article 21.5 of the DSU by the European Communities

US-Section 211 Appropriations Act. United States – Section 211 Omnibus 
Appropriations Act of 1998 United States 
– Section 211 Omnibus Appropriations Act of 1998

US-Shrimp United States – Import Prohibition of Certain Shrimp and Shrimp 
Products United States – Import 
Prohibition of Certain Shrimp and Shrimp Products



18

US-Shrimp (Thailand) United States – Measures Relating to Shrimp from Thailand

US-Wool Shirts and Blouses United States – Measure Affecting Imports of Woven 
Wool Shirts and Blouses from India United 
States – Measure Affecting Imports of Woven Wool Shirts and Blouses from India

US-1916 Act United States – Anti-Dumping Act of 1916
–

United States – Anti-Dumping Act of 1916

US-Carbon Steel United States – Countervailing Duties on Certain Corrosion-
Resistant Carbon Steel Flat Products from Germany

United States – Countervailing Duties on Certain Corrosion-Resistant 
Carbon Steel Flat Products from Germany

US-Certain EC Products United States – Import Measures on Certain Products 
from the European Communities United 
States – Import Measures on Certain Products from the European Communitie

US-Clove Cigarettes United States – Measures Affecting the Production and Sale 
of Clove Cigarettes United States – Measures 
Affecting the Production and Sale of Clove Cigarettes

US-Continued Suspension. United States – Continued Suspension of Obligations in 
the EC – Hormones Dispute United 
States – Continued Suspension of Obligations in the EC – Hormones Dispute

 

US-Continued Zeroing United States – Continued Existence and Application of 
Zeroing Methodology United States – 
Continued Existence and Application of Zeroing Methodology

US-Steel Safeguards. United States – Definitive Safeguard Measures on Imports of 
Certain Steel Products

United States – Definitive Safeguard Measures on Imports of Certain Steel 
Products

 

US-Export Restraints United States – Measures Treating Exports Restraints as Subsidies

US-FSC United States – Tax Treatment for "Foreign Sales Corporations"
United States – Tax Treatment for "Foreign 

Sales Corporations"

US-FSC (Article 21.5 - EC) United States – Tax Treatment for "Foreign Sales 
Corporations" –

United States – Tax Treatment for 
"Foreign Sales Corporations" –

US-Gambling United States – Measures Affecting the Cross-Border Supply of 
Gambling and Betting Services, United States 
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– Measures Affecting the Cross-Border Supply of Gambling and Betting Services

US-Gasoline United States – Standards for Reformulated and Conventional 
Gasoline United States – Standards for 
Reformulated and Conventional Gasoline

US-Large Civil Aircraft (2nd complaint) United States – Measures Affecting Trade 
in Large Civil Aircraft (Second Complaint)
United States – Measures Affecting Trade in Large Civil Aircraft (Second Complaint

US-Offset Act (Byrd Amendment) United States – Continued Dumping and Subsidy 
Offset Act of 2000
United States – Continued Dumping and Subsidy Offset Act of 2000

US-Oil Country Tubular Goods Sunset Reviews United States – Sunset Reviews of 
Anti-Dumping Measures on Oil Country Tubular Goods from Argentina

United States – Sunset Reviews of Anti-Dumping Measures on Oil 
Country Tubular Goods from Argentin

US-Section 301 Trade Act. United States – Sections 301-310 of the Trade Act of 1974
 

US-Shrimp United States – Import Prohibition of Certain Shrimp and Shrimp 
Products United States – Import 
Prohibition of Certain Shrimp and Shrimp Products

US-Shrimp (Thailand) / US-Customs Bond Directive United States – Measures 
Relating to Shrimp from Thailand / United States – Customs Bond Directive for Merchandise Subject 
to Anti-Dumping/Countervailing Duties

US-Softwood Lumber III United States – Preliminary Determinations with Respect to 
Certain Softwood Lumber from Canada

US-Softwood Lumber IV United States – Final Countervailing Duty Determination 
with Respect to Certain Softwood Lumber from Canada

United States – Final Countervailing Duty Determination with Respect to Certain 
Softwood Lumber from Canada

US-Underwear United States – Restrictions on Imports of Cotton and Man-made 
Fibre Underwear United States – 
Restrictions on Imports of Cotton and Man-made Fibre Underwear

US-Upland Cotton. United States – Subsidies on Upland Cotton
United States – Subsidies on Upland Cotton

 

US-Wheat Gluten United States – Definitive Safeguard Measures on Imports of 
Wheat Gluten from the European Communities

United States – Definitive Safeguard Measures on Imports of Wheat Gluten from the European 
Communities
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Canada-Ice cream and Yogurt. GATT Panel Report, Canada – Import Restrictions on Ice Cream and 
Yoghurt,  

Canada-Provincial Liquor Boards (EEC) GATT Panel Report, Canada – Import, Distribution and Sale of 
Alcoholic Drinks by Canadian Provincial Marketing Agencies

EEC-Bananas II. GATT Panel Report, EEC – Import Regime for Bananas, 
  

EEC-Dessert Apples. GATT Panel Report, European Economic Community – Restrictions on Imports of 
Dessert Apples – Complaint by Chile, L/6491,   

EEC-Parts and Components. GATT Panel Report, European Economic Community – Regulation on 
Imports of Parts and Components,   

US-Malt Beverages. GATT Panel Report, United States – Measures Affecting Alcoholic and Malt 
Beverages

US-Nicaraguan Trade. GATT Panel Report, United States – Trade Measures Affecting Nicaragua, 

US-Section 337 Tariff Act. United States Section 337 of the Tariff Act of 1930

US-Spring Assemblies. United States – Imports of Certain Automotive Spring 
Assemblies

US-Tobacco. United States Measures Affecting the Importation, Internal Sale and Use 
of Tobacco

US-Swedish Steel Plate, United States – Anti-Dumping Duties on Imports of Stainless 
Steel Plate from Sweden

US-Tuna (Mexico), United States – Restrictions on Imports of Tuna

US-Tuna (EEC) United States – Restrictions on Imports of Tuna

Anglo-Iranian Oil Company Case

Application of the Convention of 1902 Governing the Guardianship of ,

Arbitral Award of 31 July 1989 

Asylum Case 

Avena and other Mexican Nationals 

Border and Transborder Armed Actions 

Competence of the General Assembly for the Admittance of a State to the United Nations case, 
 

Continental Shelf

Dispute regarding Navigational and Related Rights 

Gabcikovo-Nagymaros Project
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La Grand,   

Legal Consequences for States of the Continued Presence of South Africa in Namibia (South West Africa) 
notwithstanding Security Council Resolution 276 (1970),  

 Legality of the Use by a State of Nuclear Weapons in Armed Conflict,

Legality of the Threat or Use by a State of Nuclear Weapons,

Maritime Delimitation and Territorial Questions (Jurisdiction and Admissibility)

Oil Platforms

Questions of Interpretation and Application of the 1971 Montreal Convention arising from the Aerial 
Incident at Lockerbie

Nuclear Tests Case, 

Nuclear Tests Case. Request for an Examination of the Situation in Accordance with Paragraph 63 of the 
Court's Judgment of 20 December 1974 in the Nuclear Tests (New Zealand v. France) Case, 

 

Territorial Dispute (  v. ),

The Ambatielos Case 

Rights of Nationals of the United States of America in Morocco

Whaling in the Antarctic

Viceconte v. Ministry of 
Health and Social Welfare,

Dr. Mohiuddin Farooque v. Bangladesh
Alyne da Silva Pimentel 

Teixeira v. Brazil, 

A.S. v. Hungary

President of the Republic of South Africa v. Hugo,
 Al-Adsani v. UK
 Bankovic v. Belgium
 Fogarty v. UK,
 Loizidou v. Turkey
 McElhinney v Ireland
Golder v. UK 
Handyside v. The United Kingdom

Views adopted by the Committee under Article 5 (4) of the Optional Protocol, 
concerning communication No. 2348/2014 (Toussaint v. Canada),

Paschim Banga Khet Mazdoor Samity and others v. State of West Bengal and 
another

Sandesh Bansal and others v. Union of India and others

Interpretation of the American Declaration of the Rights and 
Duties of Man Advisory Opinion

Mayagna (Sumo) Awas Tingni Community v. Nicaragua

 Ximenes-Lopes v. Brazil



22

Advocate Prakash Mani Sharma v. Government of Nepal and Others, 

Polish Nationals in Danzig
The State v. Makwanyane and Mchunu,

Minister of Health v. Treatment Action Campaign

Bulankulama and six others v. Ministry of Industrial Development 
and seven others

Law v. Canada (Minister of Employment and Immigration
, Centre for Health, Human Rights and Development and 

Three Others v. Attorney General of Uganda, 
I Congreso del Partido
YL v. Birmingham City Council and others 

New State Ice Co. v. Liebmann,
West Lynn Creamery Inc. v. Healy



Shakespeare’s Julius Caesar 
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tions from fear to hope to confidence…We will have to adapt to 

does
ccording to the rules of treaty interpretation, to ascertain where the ‘protections’ actually 

‘
well’ or ‘ ’. In such an 

Trade improves the lives of people, Lamy

Japan - Alcoholic Beverages II
Towards the development of a human rights impact assessment for the 

formulation and evaluation of public health policies
Reflections on 25 Years of Health and Human Rights: History, Context, and the Need 

for Strategic Action

The Maturing Right to Health: Deeper, Broader 
and More Complex but Still Unequal, 

Rajat, Health and 
Human Rights at a Crossroads,  
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health services

particularly public health 
services

‘ ’ –

‘ ’

more beneficial ‘lock in’ to a 
one type of success

one type of mistake. 

 

vice versa.

Making Commitments in Health 
Services under the GATS: Legal Dimensions 
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an assumption

it is the obligation of the State to 
do so.

constitutional rights and principles within the domestic sphere - 

international sphere

Report of the Special Rapporteur 
on the right of everyone to the enjoyment of the highest attainable standard of physical and mental health, 
Paul Hunt,

The international human right to health: What does this 
mean for our nation and world, 

Provisions for health and health care in the constitutions of the countries of the world

–

Polish Nationals in Danzig
Lockerbie (Libyan Arab Jamahiriya v United Kingdom) La 

Grand (Germany v United States),  Avena and Others (Mexico v 
United States),
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international law 
obligations values relating to health services in certain 
domestic systems

whether there is space for this balancing 
of values a choice must be 
made whether to protect a ‘trade value’ or another conflicting societal value. Who makes 
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than just the specific Member’s national policy, it is also an indication that similar pol

the 
importance of such interpretation

particular means
–

variety bona fide

‘how much policy space

’

with special reference to public health services

Japan -Alcoholic Beverages II
“…create legitimate expectations among
into account where they are relevant to any dispute”.

US-Stainless Steel (Mexico), –
US-Shrimp (Article 21.5 - Malaysia) US-Oil 

Country Tubular Goods Sunset Reviews US-Softwood Lumber 
V

US-Stainless Steel (Mexico),
Ensuring “security and predictability” in the dispute settlement system … implies that, 

The GATS and Regulatory Autonomy: A Case Study of Social Regulation of the Water 
Industry
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TS, which is sometimes referred to as a ‘public services exemption’ but which uses 
the phrase “services supplied in the exercise of governmental authority”; and Article XIV 
of the GATS, which is the general exceptions provision and includes “public morals”
“life or health” as policy objectives on which an exception can be argued.

‘extra’ policy space that may be available to developing countries and least developed 
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in the WTO will be carried out with ‘due regard to national policy’ as stated 

The role of human rights law

the application of the concept of ‘bilingualism’ and thus, of language 
translation – legal interpretation

–

not

Public Versus Private Ownership, 
00, p17, acknowledge that “[c]ontroversy surrounds 
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not

–

‘universal’, ‘single payer’ and free at the point of delivery, are examples of the 

. There is also the possibility of ‘elite capture’ of economic 

deliberative and participatory democracy is to be preferred –
legitimately

government”. The authors also comment at p14 and p15 on the idea that where the “political market” work

Edition, 2004, p15, stating that “[t]he perfect market system is one which would 
best for healthcare, but only under certain ideal and strong assumptions”. The authors 

go on to say that “[t]he usefulness of this model of perfect competition is that, even if it cannot be attained,” 

Note by the Secretary General, Symposium on States, Markets and 
Social Services: Roles and Co-operation of the Public and Private Sectors

“In the idealized democracy, public policy is guided by the principle of ‘one man, one vote’. But in all 
real polities, special interest groups participate actively in the policymaking process.” 

Economic Policy and Special Interest Politics
An Information Rationale for the Power of Special Interests
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regulation
of the market often has benefits over ‘governance by the market’/ ‘anarchy of the market’. 

re-regulation

effective governments are needed for well-functioning markets –

governments to actively create

citizens’

–
General Comment No. 14: The right to the highest attainable standard of 

health
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‘ ’

–

 failures

does not undertake the case study method

illustrations
evidence that different value systems

“snapshot” method

–

Certain exemptions and exceptions will not be dealt with in this study

bis

bis other
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designed for facilitating trade liberalization18

an agreement. Specific conditions listed under Article V:1 include ‘substantial sectoral 
coverage’ including that there should not be a prior exclusion of any mode of supply.

bis,
bis

“
” ‘ ’

temporary

where a Member needs to “temporarily
injury or threats thereof”

generally 
available exemptions, exceptions and ‘flexibility’ provisions in the GATS, and general

interpretation

Canada - Autos, 

Members…In this respect, the purpose of Artic

bis

XII:3 notes that restrictions “shall not be adopted or maintained for the purpose of protecting a particular 
service sector”.

Communication from ASEAN, Concept Paper: Elements of a Possible 
Agreed Draft of Rules for Emergency Safeguard Measures for Trade in Services (GATS Article X), 
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in the WTO trade negotiations and ‘formation’ of both the law and the 

–
the analysis of the role of corporations as ‘shadow drivers’ of the system would be 

the rule of law, liberalization, democratic participation in policy and law-
making human development 

suggestions for a ‘human rights approach’ to the interpretation of WTO law. Bringing

‘WTO bubble’ and attempts to grapple with the broader context and criticisms of the 

, Disciplining Domestic Regulation: the World Trade 
Organization and the Market for Professional Services

–
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referred to as the ‘public services exemption’ in Article I of the GATS. Although the 

The scope of ‘measures’ that come under the GATS, the 
unclear definition for ‘trade in services’,

individual human beings negative

bis

exceptions
bis
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should be sought

negotiations. It can be wondered whether such an academic exercise will only ‘rock the 
boat’ and draw 

‘ fighting the good fight’ 



…to know where sits the wind,
Peering in maps for ports and piers and roads …

peare’s Merchant of Venice
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, with ‘snapshots’ from several countries to highlight the 
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of ‘at
border’ regulation in the case of services 

…the GATS influence

 new

Identifying the Issues in Trade in Services

Ideas, 
Interests, and Institutionalization: “Trade in Services” and the Uruguay Round

Liberalizing Trade in Service, a Survey

The General Agreement on Trade in Services

A Map of the World Trade Organization Law of 
Domestic Regulation of Goods: The Technical Barriers to Trade Agreement, the Sanitary and 
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… the WTO is not just about liberalizing trade, and in some circumstances 

–

Phytosanitary Measures Agreement, and the General Agreement on Tariffs and Trade,
–

–

,
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“
”

potential
a “law which liberates”

that laws are but “
mighty, steel chains for the poor and weak”

no rules at all

vice versa

–

For the purpose of this Agreement… ‘measure’ means 
…any measure by a Member, whether in the form of a law, regulation, rule, procedure, 

From the famous ‘The Story of Mouseland’
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both hopes and fears

of ‘security and predictability’

has been described by Hudec as “designed and 
operated as an instrument of diplomacy” “the culture of diplomacy”, 
“diplomatic culture of confidentiality” and the forgi

the key goal in the old GATT dispute settlement system was to “find a solution, rather 
than crafting exhausting legal analysis”.

‘security and predictability’ 
‘ ’

some 

predictability to the multilateral trading system…
The GATT Legal System: A Diplomats Jurisprudence, 

“overriding concern for ‘flexibility’ …[from] the laws’ coercive pressures”.

The Rule of Lawyers and the Ethos of Diplomats: Reflections on the Internal 
and External Legitimacy of WTO Dispute Settlement
to the utility of such dispute settlement being “chilled” for “the meek and economically and p
unequal”. 

University Press, 2009, p144; refers to constructive ambiguity as ‘deliberate silences’, but adds that it does 

2005, p170 refers to the “…legendary penchant of WTO/GATT members to resort to constructive 
ambiguity in the drafting process”; and further adds at p261 that it is a ‘fig leaf’ that hides disagreement 
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‘ ’

and concept of ‘liberalization’, as much as the concept of ‘ trade’
often referred to as ‘an organization for liberalizing trade’ both in its own publications

laissez faire

laissez faire, by the late 1980’s 

clearly define both the concepts of ‘trade liberalization’ and alternative policies to it

‘
Organization?’ it is stated that:

There are a number of ways of looking at the WTO. It’s an organization for liberalizing 
trade. It’s a forum for governments to negotiate trade agreements. It’s a place for them to 

 Openness, Trade Liberalization, and Growth in Developing Countries,

Why liberalization meets resistance

…it is necessary to distinguish between different types of liberalization …and to 
laissez-faire

Foreign Trade Regimes and Economic Growth in Developing 
Countries, argues that free trade is the ‘handmaiden 
of growth’, but not necessarily the ‘engine of growth’ as it:

…indirectly constrains the state from going beyond the bounds of necessary public action 

Does Trade Cause Growth? 

provides no clear evidence of a causal link, while a countries’ geographical characteristics, level of internal 

Trade Openness and 
Growth: Pursuing Empirical Glasnost

…
regions after 1970…however, we cannot interpret this correlation as a causal effect 
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…while allowing for the optimal use of the world’s resources in 

ensuring full employment…
Thus ‘sustainable development’ should not be seen 

should
rights

…the questi

per se

Openness, Trade Liberalization, and Growth in Developing Countries,

Sustainable development: mapping different approaches
–

Sustainable development (1987–2005): an oxymoron comes of age
– –

Bulankulama and six others v. Ministry of Industrial Development and seven others,
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the human development 
approach

…expanding the richne

attach a higher 
weight to supplying public services 

centered view of the objectives of development…This leads the HDR 
public 

provisioning of social services as a leading instrument for human 
development
tout court

On the issue of health, the conclusion of Anand and Ravallion’s study on public services 

human development

independently of income growth 

What is Human Development?,
Human Development in Poor Countries: On the Role of 

Private Incomes and Public Services,  

Human Development in Poor Countries: On the Role of Private 
Incomes and Public Services,  

Human Development Report
World Development Report

‘capabilities approach’ advocated by Sen. 

, 

…one of the most surprising resu
the lack of a significant correlation between economic growth and 

improvements in health
for development policy…over time 

Human Development in Poor Countries: On the Role of Private 
Incomes and Public Services,  
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government spending

According to World Bank and WHO data, Sri Lanka’s health expenditure 

increased

–

per capita

The Human Development Paradigm: Operationalizing Sen’s Ideas on Capabilities,

Spending on Health: A Global Overview

– ‘Financing Healthcare (2017)’

Health and Social Services
Current health expenditure (% of GDP) - Sri Lanka

otes at p162: the ‘archetypical cases’ of Sri 

, 
Millennium Development Goals at Midpoint: Where Do We Stand and Where Do We Need to Go? 

Weak Links in the Chain: A Diagnosis of Health Policy in Poor Countries, 
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health sector not predominantly as a “contributor” to GDP but as a drag 
on economic expansion

unnecessary

public sector healthcare 
more private sector involvement

–

kage is “simply ” to 

,
‘potentially replicable’ (at p204) achievements in healthcare of Sri Lanka, 

, Weak Links in the 
Chain II: A Prescription for Health Policy in Poor Countries, 

– “Kerala might 
be able to do it. Bihar certainly cannot” (p 

Health and Social Services
pears to bemoan the fact that “[t]rade

concern…” but that:

–

Para.34 notes approvingly that “[g]radual shifts towards systems with private participation may offer 
interesting business prospects”; and points out trends to “decentralize and/or commercialize the health 
sector” and introduce competition between public and private or between healthcare providers and private 

Health and Social Services
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further posits that the “the absence of consensual knowledge” on this link resulted in the 
‘ ’

based on this “development idea”.

all automatically 

dogged the ‘Doha Development Round’ negotiations from t

additional efforts

Overview and General Introduction 

The whole idea of a ‘development round’ of trade negotiations was fundamentally misconceived. 

why did ‘Development’ Entrap the Doha Round

WT/L/911), which was further ‘cleaned up’ by a 

Fisheries Subsidies,
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only 

…improve dialogue with the public…continue to promote better public 

There are other sources to turn to in trying to define ‘development’ and to identify the 

human person is the central subject of development

equality of opportunity for all in their access
health services

WTO Doha Ministerial Declaration 2001

Declaration on the Right to Development
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legal right
human right

General Comment No. 3: The Nature of States Parties' Obligations (Art. 2, Para. 1, of the 
Covenant)  

Sengupta On the Theory and Practice of the Right to Development
Right to Development as a Human Right, 

Making space for new human rights: 
The case of the right to development Realizing the Right to 
Development: Essays in Commemoration of 25 Years of the United Nations Declaration on the Right to 
Development,

Vienna Declaration on Human Rights

…The int

The Human Right to Development: Between Rhetoric and Reality
– on the “residual ideological hostility” (p146) to RtD from the 

Millennium Declaration

right to development

including the right to development 
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all countries

the SDGS, which is broadly worded as “
being for all at all ages”, includes:

not

‘ ’

‘ ’ read 
with

itself “recalls” the 

greater policy coherence

achieving a fully coordinated approach

Transforming our world: 
the 2030 Agenda for Sustainable Development,  

Krug contends that the potential for UHC is limited “by its own ambiguity”, since it lacks 

The Right (s) Road to Universal Health Coverage,

of the UHC to prioritize women’s and children’s health and  primary health care, which is a significant 

Perspective - Universal 
Health Coverage: Are We Losing Our Way on Women’s and Children’s Health?,

et al
UHC needs to be “anchored in the right to health care”, without which the UHC process would be risking 
“mirroring the global and national patterns of exclusion and injustice that flow from the colonial era” 

 UHC2030’s Contributions to 
Global Health Governance that Advance the Right to Health Care: A Preliminary Assessment, 
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read together.

there are underlying determinants of health “that can only 
be achieved by the provision of public goods through public health systems” and that the 

public’s health.

as conveying “
” and discussed how the right could be mainstreamed

 right to development

 
India-Quantitative Restrictions 

need to be “sensitized” on this matter as much as the 

Development as Health: Employing the collective right to 
development to achieve the goals of the individual right to health

Economic, Social and Cultural Rights - Mainstreaming the right to development 
into international trade law and policy at the World Trade Organization
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‘Justice’ and ‘equity’ are difficult concepts to grapple with, and some may question 
‘law’ and ‘rules’ that 

“remains trapped in a power
justice”.

“relevant questions related to social justice and 

field’s domain”.

–

It does not address 
questions about the distribution of this prosperity and the priorities of 
economic development

Chapter 2: Confronting the Pathologies of 
International Law: From Neoloberalism to Justice 

Economics for Progressive International Lawyers: A Review Essay
–

Beyond History and Boundaries: Rethinking the Past in the Present of International 
Economic Law –
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per capita –

millions

regularly hear the refrain, ‘a rising tide floats all boats’. But for those who 

 

inequality

‘considerably more anxious about the effects of globalization’ admitted that:

Affordability: The most urgent health reform issue for ordinary Americans, 

In New Survey Of Eleven Countries, US Adults Still Struggle With Access to 
and Affordability Of Health Care, 

Access, Affordability, and Insurance 
Complexity are often worse in the United States compared to ten other countries

Cured into destitution: catastrophic health expenditure risk 
among uninsured trauma patients in the United States,

The US health care crisis continues: A data snapshot,
Falling behind: life expectancy in US 

counties from 2000 to 2007 in an international context
 Seven Arguments for Reforming the Global Economy,   
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weak… The issue of global trade imbalances ha

without 
is valid in itself, but “conflicts with the scale of values by which we choose to judge it” –

rmal law with ‘mercy’ and ‘substantial justice’
‘equity’.

Completing the Doha Round is a “political must” - Lamy

The Place and Role of the WTO (WTO Law) in the International Legal Order
, 

Book 5, Chapter 10 (on Equity) 

its universality…It is evident also from this who the equitable m

take less than his share though he has the law oft his side…
Question 120: Epikeia or Equity

has in view… [then] it is bad to follow the 

is is the object of “epikeia” which we call equity. Therefore, it is evident that 
“epikeia” is a 

The Position of the International Court of Justice on the Foundations of the Principle of 
Equity in International  Law

 Continental Shelf Tunisia Libyan Arab Jamahiriya
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prima facie
means 

the statement that “the field of trade an
view to raising the standards of living…” and the Preamble to the GATS mentions 
“economic growth for all trading partners and development for developing countries” in 

per se
results 

–

…equal opportunity … avoidance of deprivation in outcomes

Equity and Development

What is 
Equality? Part 1: Equality of Welfare

What is Equality? Part 2: 
Equality of Resources,
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…may be perfectly consisten

Causes and Consequences of Income Inequality: A 
Global Perspective, 

in the top 20% of a country results in lower growth, rejecting the ‘trickle down’ of 

In It Together: Why Less Inequality Benefits All

improving ‘human capabilities’

advancing these ‘human capabilities’, especially equitable public health services, cannot 
Making Services Work for 

Poor People
public responsibility 

–

The Human Right to 
Development: Between Rhetoric and Reality

healthy, sufficiently rewarded, and who feel they have a fair chance…Fairness isn't 
incompatible with growth. It’s necessary for it.

Fairness isn’t Incompatible with growth

, Causes and Consequences of Income Inequality : A 
Global Perspective,

In It Together: Why Less Inequality Benefits All

Development as Capability Expansion –
Human Rights and Human Capabilities

Child Health and Economic Crisis in Peru
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is sort of ‘package deal’

Public responsibility was identified in the WDR 2004 as based on “social justice reasons” 

world trade system admit that ‘not all shall have cake’ and that the beneficial imp

“particularly significant for services trade”.

Report of the Special Rapporteur 
Paul Hunt, The right of everyone to the enjoyment of the highest attainable standard of physical and mental 
health

Trade In 
Services: Using Openness to Grow, noting that  “estimates of benefits vary for 

percent of gross domestic product (GDP)” (p77) and  
that “liberalization could increase prices of some services for the poor” (p80).

The shrinking gains from global trade liberalization in 
computable general equilibrium models: a critical assessment

Trade Liberalization and 
Developing Countries Under the Doha Round

Global impacts of the Doha Scenarios on poverty. 
Putting Development Back into the Doha Agenda: Poverty Impacts of a WTO Agreement

Trade in services Opening markets to create opportunities
Services Policy Reform and 

Economic Growth in Transition Economies, –
Can Trade Policy Help Mobilize Financial Resources For Economic 

Development?
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role for a ‘human rights approach’ in this process, as shall be discussed 

recognizes that the legal understanding of equity has also “influenced individualised 
justice”, the foremost example of which is identified as the international human rights 

Would you tell me, please, which way I ought to go from here?’
That depends a good deal on where you want to get to,’ said the Cat.

From Lewis Carroll’s Alice in Wonderland

–

mind that ‘flexibility = fairness’ is an assumption

framed as to allow for ‘good flexibility’ a –
it can get complicated. These real needs, where ‘good flexibility’ in rules is required, can 
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spirit of the “mutually advantageous arrangements” directed towards reduction of trade 

in services… Such framework shall respect 
the policy objectives of national laws and regulations applying to services

“due respect to national policy objectives”

respect

march of ‘progressive 
liberalization’ is there only one road or can there be parallel roads and returns to ‘roads 
not taken’? What alternative economic policy choices in the area of services are still 

Argentina-
Financial Services 

erstanding that Members’

…
Argentina-Financial Services 

–

Ministerial Declaration
Part II Negotiations on trade in services.

For the purpose of this Agreement: … “measure” means any measure by a Member, 

Argentina-Financial Services –
Argentina-Financial Services
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…the pursuit of a Member's national policy objectives is not equivalent to 

if a Member’s policies discriminate 

‘rights commodity dialectic’ through history, Adam Gaffney comments that healthcare 
has “never functioned as a pure market commodity” and

Argentina-Financial Services

What’s Wrong with Medical Consumerism?

ct all citizens’ access to these goods. 
services 

…a collective sense of responsibility for the vulnerable seems essential to sustaining the 
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has deep roots in a number of different cultures” (referring to Greek, Roman, Chinese, 

…take steps…to the maximum of its available resources, with a view to 

‘the right of everyone to the enjoyment of the highest attainable 
standard of physical and mental health’

the method

…

The Nature of States parties’ obligations (Art. 2, 
par.1 of the Covenant on Economic Social and Cultural Rights,

The 
Nature of States parties Obligations (Art. 2, para.1 of the Covenant on Economic Social and Cultural 
Rights),

…neither requires nor precludes any particular form of government or economic system 
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…the ach

ppears that a ‘non aligned’ position was adopted in the context of the 

results in terms of achieving socio-economic rights

–

New State Ice Co. v Liebman,132

‘experimenting 
laboratories’,

a statute which is “arbitrary, capricious, or unreasonable” may be struck down
ower to “stay experimentation in things social and 

economic” bear a “grave responsibility” and “must ever be on our guard lest we erect our 
prejudices into legal principles”. Commenting on Brandeis’ vision of ‘experimenting 

Limburg Principles on the Implementation of the International Covenant on Economic, Social and 
Cultural Rights

and are said to have been “very influential” in the preparation of that document (UN, OHCHR, 

New State Ice Co. v Liebmann,
ew State Ice Co. v. 

Liebmann
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laboratories’, Bednar makes the he idea of ‘adaptive 
efficiency’ as applied in evolutionary theory on the genetic diversity of biological 

likely that social systems which can implement diverse ideas will be more ‘efficiently 
adaptive’. Thus, “experimentation is a useful way to explore policy space” and “the 

that improves it”.

Of course, what is considered as an ‘improvement’ needs to be 

‘agnosticism’ of the 

…

Building the Adaptive Efficiency of Federal Systems 

Pro-Human Rights 
Growth Policies

Chauffour also classifies “development policies” with Nozickian classical liberalism and contrasts
with “humanitarian policies”, welfare

Conflicts between Fundamental Rights or Conflicting Fundamental Rights Vocabularies?: An Analysis of 
Diverging Uses of ‘Fundamental Rights’ in the Context of International and European Trade Law

handouts (the sense in which Chauffour uses the term “humanitarian”), but 

…claims  –
– that can best secure the enjoyment of these rights … it is thus 

Ships Passing in the 
Night: The Current State of the Human Rights and Development Debate Seen Through the Lens of the 
Millennium Development Goals,
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–
evidence of results

highlights the ‘social gradient of health 
inequalities’ fact that research has shown that it is likely that as one’s social and 

disadvantaged and marginalized populations …

can
 Strategic Review of Health Inequalities in England (‘Fair 

Society, Healthy Lives’ – The Marmot Review Report, 2010
–

Social Determinants of Health Inequalities, 
Marmot Review report ‘Fair Society 

Healthy Lives (2011)’ WHO Commission on Social Determinants of 
Health

The Marmot Review Report, 2010: ‘Fair Society Healthy Lives’,
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–

–

coup d’états 

The Accra Declaration, TD/L.413, 
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The Economists’ ‘Intelligence Unit’ Democracy Index
half the world’s population lives in a democracy of some sort, and 

they categorize as a “full democracy”

de facto

‘grouping’ of persons in international law and WTO Members are predo

sovereignty

contrary
‘Westphalian’ concept of sovereignty or that the ‘economic sovereignty’ of 

Corruption Perception Index 2016

Democracy Index

–
India Companies in the past. Parts of Sri Lankan territory were ‘governed’ by the VOC from 1640

Parts of what is now India, Pakistan and Bangladesh were ‘governed’ by the British East India Company for 
1858 during what is referred to as the ‘Company Raj’.

The Mythology of Sovereignty

Sovereignty and Reform of the World Trade Organization

making order of relationships, including relationships among polities…
–

Nations, American Samoa, Northern Mariana Islands and Puerto Rico, concluding that only a ‘sophist’ 

sovereign equality of States
internal and external sovereignty

–
– ought 

criteria of control over customs border and territory and makes decisions as ‘a sovereign polity’.
The WTO in International Law: Tradition Continued or New Frontier?, 



Underlying concepts, interpretive approaches and the right to health

73

centuries of domination
‘ ’

…sovereignty can facilitate development, self

‘development sovereignty’

before 

non-independent entity
Sovereignty and International Economic Law

meaning denotation

precise meaning; it denotes “in regard to a portion of the globe, the right to exercise 
therein, to the exclusion of any other State, the functions of a State” [italics in original, 

Netherlands v USA, Island of Palmas

Sovereignty Issues in the WTO Dispute Settlement – A Development Sovereignty 
Perspective

Vienna Declaration and Programme of Action
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one’s

Member’s decision

the principle of subsidiarity,

subsidiarity
limit

duty 

subsidiarity (which she also refers to as ‘localization’) as a test for both jus

tional and global level should “
” … a ‘bottom up’ process where there is act

a failure of 
national democracies ultimately, ones’ view

rlie one’s vision of
–

free 
democratic choice initiated by the needs and demands of ordinary people

Definition And Limits of The Principle of Subsidiarity: Report Prepared for The Steering Committee on 
Local and Regional Authorities 

Ibid., (Shiva). Similarly, Krajewski refers to the ‘legitimacy chain’ that links democratic decision
Democratic Legitimacy and 

Constitutional Perspectives of WTO Law
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an interesting ‘snapshot’ to look at. 

Sri Lanka has a long tradition of ‘free health’. 

rule from the British via an ‘Executive Committee’ of ele

prior
ingrained social values (with roots in Sri Lanka’s 

Buddhist history)

Annual Health Bulletin 2016

Health Policy 
and Politics in Sri Lanka: Developments in the South Asian Welfare State, Asian Survey

The Right to Development in Sri Lanka, 
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no cases

Proceedings of the Royal Society of Medicine

Sri Lanka Defeats Malaria and Reaches Zero Cases,
Sri Lankans vigilant after bidding farewell to malaria

WHO congratulates Sri Lanka for eliminating mother-to-child transmission of HIV, Syphilis,
 

Sri Lanka eliminates measles

Eradication of Poliomyelitis: A 
comprehensive guide for Medical Officers

WHO South-
East Asia Region is officially certified polio-free
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responsibilities, namely, attending to their people’s spiritual grow

obligations…
…For historical and cultural reasons, no matter which party is in power, 

 emphasize the need for a “people centered” health 
system using the tools of “Universal Health Coverage” (described as “equity of 

provided to each patient; financial protection of the patients”)

“strategic priority policy support for service delivery”; reiterating that the ongoing 
success of Sri Lanka’s health system must be based on the continuation of a good national 

Master Plan Study For Strengthening Health System in the Democratic 
Socialist Republic of Sri Lanka, Supporting Document I: Situational Analysis

Health Master Plan 2007-2016

Sri Lanka: ‘Good Practice’ in Expanding 
Health Care Coverage

A History of Medicine in Sri Lanka
Medicine Under Sri Lankan Kings

Also see the ancient manuscript of Sri Lanka’s written history since the 6
Chapter 10: The Consecration of Pandukabhaya

Buddhist king of Sri Lanka, built ‘halls for the sick’ during 

King “provided dispensaries, throughout the kingdom, and ordained that there should be physicians for 
gandahaya

certain districts…[and he] composed in Sanskrit a work on medicine, the Sarartha-sangraha” (Codrington, 

Master Plan 2003
National Health Policy - Sri Lanka, 

Health 
Master Plan 2016-2025,  

National Strategic Framework for Development of Health Services 2016-
– 2025, 
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education were embedded from independence, in the country’s overall 
policy framework…It is our deep conviction that the well

…social opportunities of education and healthcare, which may require 

The author’s personal interest in services in international trade is a result of being a 

Sri Lanka already attained, or on track to attain MDGs - President tells 
MDGs Summit

Sri Lanka’s Achievements: How and When 
The Sir John 

Crawford    Memorial    Lecture

 

Primary Health Care Lessons From The Northeast Of Brazil: The Agentes De Sa¼de 
Program  

Going Down to the Local: 
Incorporating Social Organization and Political Culture into Assessments of Decentralized Health Care, 
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issues such as health services in manner that was ‘decoupled’ from economic growth

is cited as having “one of the most developed social service systems in 
Africa”, which includes a State
“virtually universal access to primary healthcare”. The UNRISD study on ‘Combating 
Poverty and Inequality’

effective and affordable

–

 

Universal Provision of 
Social Services

Basic Social Services: Achievements and Bottlenecks since 1950

Meeting the Abuja Promise 
by African Governments to Commit 15% of Total National Budgets to health,  

 

Malaria control in Botswana, 2008–2012: the path towards elimination
Malaria elimination in Botswana, 2012–2014: 

Achievements and challenges, 
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. South Africa’s 
National Health Act of 2004 

National Health Act

South Africa’s 1996 Constitution was the first Constitution in the world to include 

versus

interrelated…it is the duty of States, regardless of their political, economic 

policies, the implementation of social programmes and people’s hopes for a just society. 

‘illegitimate’
the health rights that are ‘both morally and constitutionally justified’ 

all particular ‘grouping’ (sub
– ‘ ’ of

‘counterweight against majority view’ or

The Vienna Declaration and Program of Action

GATS and South Africa's National Health Act: A Cautionary Tale
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‘majority consensus’

reasoning 
by judges

 re-fashioned social reality

rejected
contemporary attitudes

not

…The question before us, however, is not what the majority of South 

a ‘constitutional nature’ is a whole other debate

 does
‘constitutionalization project’
as ‘a constitution’, although she uses ‘constitutionalization’ as a concept to 

Redefining Normative Legal Science: Towards an Argumentative Discipline

abridged “on account of race, color, or previous condition of servitude", 

of ‘racial gerrymandering’ and felony disenfranchisement (See with regard to racial gerrymandering,  
Bethune-Hill et al. V. Virginia State Board of Elections et al., – Alabama 
Legislative Black Caucus v. Alabama,

Felony disenfranchisement: The untold story of the 2016 election

The State v Makwanyane and Mchunu, Case

–

Dialectics of a global constitution: the struggle over The UN Charter, 





Chapter 2

84

mutually beneficial

‘preconceived mantras’

the synergy 
between promoting national sovereignty and promoting international standards and 
action. both 

ample, Robert Howse notes that “
t model of sovereign regulation”

that needs a “ global response”.

Chapter XXXVI: Thirteen Kings

Sovereignty, Subsidiarity and Separation of Powers

The End of the Globalization Debate

 Toward a global ethics of trade 
governance: subsidiarity writ large



Underlying concepts, interpretive approaches and the right to health

85

change, what is sometimes confusingly referred to as the ‘anti globalization’ position
defending the capacity 

of the state to advance what is sometimes termed as global or universal values
‘anti globalization’ protest actions are not necessarily undertaken merely on behalf of 

per se, 

United Nations Joint Framework Initiative 
on Children, Youth and Climate Change –

Doha work programme on Article 
6 of the Convention

Global Deliberative Democracy
, Earthscan/Routledge

Personally relevant climate change: The role of place 
attachment and local versus global message framing in engagement

Think global, act local? The relevance of place attachments and 
place identities in a climate changed world,

My country or my planet? Exploring the influence of 
multiple place attachments and ideological beliefs upon climate change attitudes and opinions

The End of the Globalization Debate

2010. Referring to the confusion that is caused by the term ‘anti globalization’ since ‘globalization’ is often 

A more demanding 
society has to be matched by a more sophisticated State. 

Furthermore, the State must also be well equipped so that, in 
negotiating the rules within which globalization is to take place, national interests are 
preserved

Globalization and its Impact on the Full Enjoyment of Human Rights

Globalization 
and International Relations
Johannesburg, 26 November 1996. Cardoso’s address is also included in Cardoso, Fernando Enrique, 

Globalization and 
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idea of universal norms or values to an idea of ‘global constitutionalism’ enforced by 

…today 

some human 
rights such as the right to health, imply the need to protect national 
sovereignty against rules on economic globalization… 

universal values national and local

national and local level. It can also be ‘ level’ in that 

economic and social rights civil and political 
rights

“encourages a false solidarity” and that

economic and social rights
connotation of ‘ ’

water rights, land rights, farmer’s rights, patient’s

‘human rights’ crops up.
referred to as the ‘second generation’ rights, often relegated to the shadows.

its Impact on the Full Enjoyment of Human Rights –

Sovereignty, Lost and Found

…not really a surrender of sovere but a transfer of 
sovereignty from some countries to others

The International Human Rights Movement: Part of the Problem?, 
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…the very dubbing of social concerns as “second generation norms” is 

attitude of ‘but the poor are always with us’ and that there 

he State not to interfere in ‘freedoms’ and to immediately guarantee 

and Cultural Rights (ICESCR) is to “achieve progressively…to the maximum of available 
resources” those

‘
committed to provide’. This is a question that needs to be asked and answered at all levels 

…

‘ ’ trade

“no issue touches Canadians more deeply than health care” and 
that the healthcare system “is a practical expression of the values that define us as a 
country”

The Moral Quality of Work in International Economic 
Institutions: Resisting Complacency

Sovereignty, Subsidiarity and Separation of Powers

…the controversy w

Health, Education and Social Services in Canada: The 
Impact of the GATS, Curtis, J.M., and D. Ciuriak, Eds., 

Speech from the Throne to Open the Thirty-Seventh 
Parliament of Canada
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Overwhelming support for Canada’s public health system and 

1986), the ‘Father of Medicare’
being voted as ‘The Greatest Canadian of All Time’.

narrative of ‘shared destiny’, that how we deal with our social programs 
–

Medicare’s creation required governments to take deci
–

principled action to meet Canadians’ 

Canadians Views on Public Healthcare 
Solutions

Canadians’ Thoughts on Their Health Care System: Preserving the 
Canadian Model through Innovation, report submitted to the ‘Romanow Commission’ (

A Report to the Health Council of 
Canada: Canadian Perceptions of the Health Care System, 

Romanow, Roy, stated in a keynote address at a Canadian Health Coalition event titled ‘Secure the 
Future of Medicare: A Call to Care’, November 11

See also ‘The Romanow Report’, Building on Values: The Future of Health Care in Canada (2002),

Summary Report, Globalization and Health - 
Putting Health First: Canadian Health Care Reform, Trade Treaties and Foreign Policy,

Health, Education and Social Services in Canada: The Impact of the 
GATS, ., 
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But to the question ‘What if the Government decides to expand public health insurance?’ 

‘regulatory chill’ on policy flexibility and that there is a narrowing window of 

debates around ‘Obamacare’, as the Patient Protection and Affordable Care Act 2010 
‘Affordable Care Act’

Canada's Commitments to the GATS

Interactions: Trade Policy and Healthcare Reform 
After Chaoulli v. Quebec –

The Lawfulness of Health-Care Reform, 

binding Supreme Court case law) which support the constitutional nature of President Obama’s healthcare 

as many an antebellum slave was utterly dependent on his master’s will or whim. He 
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The lack of an economic and social rights ethos, the complexity of the US legal system’s 

under ‘Obamacare’), Medicare, which was introduced in 1966 and military veterans’
federal level

‘big government’ and ‘socialized medicine’
Roosevelt’s

‘Great Society’ legislat

Brand New Law! The Need to Market Health Care Reform

Statement of Purpose

wage, paid vacations, health care, and other expensive benefits…. Abundant health care, 

profit…. Activist judges use broadly worded documents like the International Covenant 
to achieve a variety of social goals…. Clinton's proposal to ratify this treaty ignores 

the theories of Karl Marx and Vladimir Lenin… Ratification of this treaty could be a 

Human Rights Treaty Poses Dangers For America

Transcript of President Franklin Roosevelt's Annual Message (Four Freedoms) to Congress , 1941

upon four essential human freedoms…The third is freedom from want 

e in the world …We should 
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parameters of the ‘trade in health services’ debate have been thus far

 Healthcare is a Human Right
Vermont Workers’ Center, which 

An Act relating to a 
universal and unified health system

‘independent’

access to health care…And in 1949, 

Vehemently opposed to Truman’s initiative, the AMA [American Medical Association] 
tize the president’s plan. 

“The doctors of this country are in the front lines today of a basic struggle between 
socialism and private initiative,” [Footnote: Campion 1984:159].

Health Insurance and Mortality Evidence 
from a National Cohort
provided evidence for the assumption that that lack of health insurance is associated with “an increased risk 

ty”.
Vermont Workers’ Center, Healthcare is a Human Right

greed. The campaign’s goal is to gain widespread agreement that healthcare is a public good, not a 

Also see Vermont Workers’ Center, Healthcare is a Human Right Testimony on H.559 

The Impact of Human Rights on Universalizing Health Care 
in Vermont, USA,

See Bernie Sanders’ official website 
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to repeal ‘Obamacare’,

’

“Medicare for All” program which has so far gained 100 co

’

Bernie Sanders to sponsor single payer 
healthcare bill, 

Sanders’ support for a single

Poll: Bernie Sanders country’s most popular active politician, 

Majority in U.S. Support Idea of Fed-Funded Healthcare System

Public support for ‘single payer’ health coverage grows, driven by Democrats

Why universal health care died in California, 

The Union That Roars: Nurses Aren¹t Giving Up On California’s Single-Payer Push  California 
Healthline

Medicare for all: News

  U.S. House Democrats introduce sweeping 'Medicare for All' bill,  

 
70% of Americans Now Support Medicare-For-All - Here’s How Single-Payer Could 

Affect You,  
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The standard definition for the noun ‘values’ is rather broad, being: 

who
–

’

‘
’ –

…determined by a conscious belief in the value for its own 
sake…independently of its prospects or success

less than 12% GDP

–

‘administratively controlled’ by the United States

THE NEW SHORTER OXFORD DICTIONARY, Clarendon Press, 1993: “The principles or moral 
standards of a person or group”.

Stanford Social Sciences Series
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Health and Social Care Act of 2012.
approach of creating a privatized ‘internal market’ for supply of health services through 
the NHS and other amendments, have been severely criticized for removing the ‘duty to 
provide comprehensive healthcare’ and u

–

elections dominated by ‘Brexit’ and immigration, the NHS has been 

“The NHS will last as long as there are folk left with the faith
to fight for it”. The NHS

See for further information: http://nhap.org/. Note that the UK has a ‘first post’ electoral system 

Care Joins Brexit as Big Issue in British Election,

An election to define and shape the UK - and the NHS

–

NHS.”
Boris Johnson pledges to prioritise NHS after election victory,

Bevan’s chapel flavoured r
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‘unjustified’. –
and Rawls’ theory of justice as a rationalistic explanation

–
A Rawlsian ‘behind the veil’ approach 

‘ ’

issue of global justice is also one of the criticisms of Rawls’ 
The Law of Peoples

Rawls’ theory of justice 

status quo

‘behind the veil’ 

An Egalitarian Law of 
Peoples, – Moral Universalism and Global 
Economic Justice Justice and 
International Relations, 

Cosmopolitanism and Global Justice

Human Rights and the Global 
Original Position Argument in The Law of Peoples –
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theory of justice or even to a ‘love thy ’ attitude 

– as the ‘snapshots’ in this Chapter 

universal values

jus cogens
existence

not
practice

binding obligations in international law

need 

countries mentioned in the ‘snapshots’, the domestic 

of ‘values’ in the debate are guided by the concept of human dignity. This has been 

as a code of values juridically accepted at the international 
level,

EU Healthcare Law in a Constitutional Light: Distribution of Competences, Notions of 
‘Solidarity’ and ‘Social Europe’

Socialist ideas of ‘solidarity’.
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–

within

not
the public claim ‘rights’ whenever strong interests are 

is a “pragmatic appeal” in using the 

general theories of justice

terms such as ‘values’

The relationship between the enjoyment of human rights, in 
particular economic, social and cultural rights, and income distribution

The human rights system has the legal obligation to observe the economic system

ussel Hardin, who discusses ‘particularist’, 
 vs
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–

‘n ’ which violate the rights and dignity of some members of 

…

States have a legal obligation to take “deliberate, concrete and targeted” 
… Health 

research and experience confirm that some measures work better than 
others. 

et al right to health 
features

rights are based upon ‘human ness’, which is the same everywhere regardless of culture? 
right to health is not subject to a ‘radical cultural relativism’. As defined by Donnelly, ‘radical cultural 
relativism’ posits culture as the sole source of morality of a right or rule. In contrast, a “weak cultural 
relativism’ according

Cultural relativism and universal human rights, Human rights Quarterly, 

Report of the Special Rapporteur on the right of everyone to the enjoyment of the highest attainable 
standard of physical and mental health, Paul Hunt
General Comment No. 3 General Comment No. 14

Health systems and the right to health: an assessment of 194 countries
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supported

is

making…A fora

value-neutral forum

that has been referred to as a ‘trade bias’ or ‘embedded liberalism’.
–

‘trade bias/liberalization’. It can be argued that the 

–

Proportionality and Balancing in WTO Law:  A 
Comparative Perspective

The World Trade Organization: a Laboratory for Global Governance

Reconstructing Embedded Liberalism: John Gerard Ruggie and Constructivist Approaches to the Study of 
the International Trade Regime

Embedded Liberalism and Purposive Law
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negotiation of commitments

eralization of trade in services …while giving due respect to national 
policy objectives
…Recognizing

territories in order to 
meet national policy objectives and…the particular need of developing 

The terms ‘national’, ‘policy’ or ‘national policy’ are mentioned only in the P

‘ ’ ‘ ’
same legal force and effect as the references to ‘progressive liberalization’? 

Part IV: Progressive Liberalization

Wishing

Preamble GATS
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into successive rounds of negotiations…with a view to achieving a 

’
–

by itself much of a ‘leg to stand on’ if one only

EC-Tariff Preferences
We note…that WTO objectives may well 

“General Exceptions”

US-Clove Cigarettes

EC-Tariff Preferences

…language in the Preamble of NAFTA, which states that the Parties ‘resolve 
to…preserve their flexibility to safeguard the public welfare’ cannot be relied upon by 

as an independent basis 

nvention, as mentioned earlier, the preamble is part of the ‘context’ to be 

– ‘resolve’ rather than ‘agree to’, ‘shall’, or ‘must’
aspirational and hortatory

In the Matter of Cross-Border Trucking Services
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…the balance that the preamble of the

Members’ right to regulate…

…in the

 

‘flexibility’

principle of the GATS. ‘Flexibility’ is mentioned more times than national p

Furthermore, except for the broader reference to ‘appropriate flexibility’ for developing 

US-Clove Cigarettes
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f a Member’s national treatment and market access obligations for services
linked with the abovementioned ‘due respect for national policy objectives and the level 
of development of individual Members’. However, 

appropriate flexibility

progressively extending market access in line with their 
development situation

 
The inclusion of the term ‘appropriate’ suggests 

There is no explicit obligation to make commitments

the basis of an 
actual dispute

progressively extend

low income and when even basic primary healthcare is lacking, introduction of a ‘for
profit’ health market is less likely to be 
less of a ‘development priority’. 
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that Article IV:1 makes clear increased participation of developing countries “…shall be 
facilitated through negotiated specific commitments”, with a number of mar

–

flexibility shall be provided

substantial sectoral 
coverage

…understood in terms of number of sectors, volume of trade affected and 

a priori

public health care as ‘sensitive services’.

bis

bis 

Article V GATS

The GATS does not define ‘service sector’ –

Article V GATS
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possibility to grant ‘more favourable treatment’ to ‘juridical persons owned or controlled 
parties’ to an economic integration agreement between 

– notwithstanding the proviso in Paragraph 6 that it ‘engages in 
substantive business operations in the territory of the parties to such agreement’. What is 

“liberalizing trade in 
services ”.

primarily

 

‘taken into account’ in negotiations. 

what does ‘respect’ for ‘value X’ in the 

objective of trade liberalization
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If one’s view of 

The metaphor of ‘Ulysses tied to the mast’ and 

interesting that the Schedules of Specific Commitments use the terminology of ‘ ’ 
and ‘binding’ or being ‘bound’ is associated 

 Foreign 
Trade Policy and the Function of Rules for Trade Policy Making

, 

 

Governments know very well…that by ‘tying their hands to the mast’ (like Ulysses when 

like temptations from ‘rent seeking’ inter
The GATT/WTO Dispute Settlement System: International Law, International 

Organizations and Dispute Settlement,  

Rudolf Adlung also uses the term ‘Ulysses effect’ for the “gains in transparency, stability and 
predictability” that Members get in exchange for “relinquishing some ‘policy space’, and the related scope 

seekers” (Adlung, R., Services Liberalization from a WTO/GATS Perspective: In 
Search of Volunteers, 
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the creation of WTO law
originators of WTO disputes contra

themselves as a type of ‘ interest group’

Many WTO disputes are not ‘Member driven’ in the manner that is assumed, but are 

settlement, private parties, particularly multinational companies, can ‘shop for 
governments’ and for legal firms in various countri

Australia’s labeling law on cigarette packages (Australia-Plain Packaging

– and their interests coincided with the State’s 

EC-
Bananas and the ‘large civil aircraft disputes’ (EC-Measures Affecting Trade in 
Large Civil Aircraft and US-Measures Affecting Trade in Large Civil Aircraft) 

as ‘Boeing vs Airbus’ are well known examples. As Shaffer et al
EC-Bananas

The Value of Trade Agreements in the Presence of Political 
Pressures, 

pro bono
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et al

behind this fog of ‘special interest’ theory –
– is far more complicated than a simplistic ‘protectionism is bad, 

trade rules are good’ story. There could even be ‘lighthouses’ representing important 

tied to the mast

agreement

one’s

related law are also about binding governmental power and preventing ‘wrong 
choices’ once it has been decided that a certain direction is the wrong direct

proponents of such a ‘binding’ must face 

agree in advance…We will be led to ask why the people 

public policy by decisions made earlier…

commitment, and brings in the metaphor of a ‘living tree’ used in 
Canadian constitutional jurisprudence to counter the metaphor of the ‘mast’ to which 

The Extensive (but Fragile) Authority of the WTO 
Appellate Body

Constitutions as Living Trees: An Idiot Defends

 Constitutions 
as Living Trees: An Idiot Defends
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Japan-Alcoholic Beverages II  

–
recalled in the words of “endless and ever changing ebb and flow” in the Appellate Body 

Japan-Alcoholic Beverages II. 

–

‘ ’ 

the ‘legitimate ethical 

Japan-Alcoholic Beverages II, 1996 –
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power’
WTO and ‘other values’ context that in contrast to Hegel’s 

view, ‘the tragic collision’ between values is not necessarily always between equally

… I know well

I’

analyzing the drama, says that Creon has “made himse
tragedy cannot enter” and apparently has achieved stability: it is his tragedy that he 

onsidering the moral objections to Creon’s application o

…I did not think

Chapter 5: Values, Contingencies, Conflicts 

Johnston, Ian C, SOPHOCLES’ ANTIGONE, Richer Resources Publications, 2007.
Sophocles; Antigone: Conflict, Vision and Simplification

Human Rights 
and Health: The Universal Declaration of Human Rights at 50

Johnston, Ian C, SOPHOCLES’ ANTIGONE, Rich

bound to follow … Both Creon and Antigone, then, are victims of excessive rule
defined roles…

The Moral Quality of Work in International Economic 
Institutions: Resisting Complacency,
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narrative perspective

whose version of the story is often not the one that is privileged in legal 
discourse

to the detriment of “minority values”

…the judges are portrayed as holding firm the compass of morality, 

…sophisticated mechanism to prod nations to update their policies 

…t

is a balance
either

or
 

Storytelling for Oppositionists and Others: A Plea for Narrative

‘Legal Storytelling’ at the University of Michigan and the recurring claims in narrative legal scholarship.
Margin of Appreciation, Consensus and Universal Standards,

Its Elementary, My Dear Abbot
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…often a false opposition is set up between the defenders and critics of 
free trade 

‘ ’ after

a 
misconstruction in trade law on identifying tools and goals

 

WTO, Democracy and Development: A View from the South
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international law’ in Article 3
US-Gasoline

31, the “general rule of interpretation” of the Vienna Convention on the Law of Treaties 
Japan-Alcoholic Beverages II, 

US-Gasoline,
–

–

US-Underwear, 

 
…the last great codification conference that successfully used voting 

 

Japan-Alcoholic Beverages II, 
Territorial Dispute Case 

(Libyan Arab Jamahiriya v Chad)  Maritime Delimitation and 
Territorial Questions between Qatar and Bahrain (Jurisdiction and Admissibility) 

.  Gabcikovo-Nagymaros (Hungary v 
Slovakia) 

as a codification of existing customary law…
 Arbitral Award of 31 July 1989 (Guinea-Bissau v. Senegal),

…Articles 31 and 32 of the Vienna Convention on the Law of Treaties…may in many 
respects be considered as a codification of existing customary international law…

Six Years on the Bench of the “World Trade Court”,
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‘security and predictability’

a less legalistic, less ‘judicial’ 

‘trade policy elite’.

work in progress

king the ‘unfinished 
business’ 

US-Section 301 Trade Act

and purpose of the system…the DSU is one of the most important instruments [to 

Adjudicative Legitimacy and Treaty Interpretation in International Trade Law: The 
Early Years of WTO Jurisprudence

 
–

bis
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such as ‘services supplied in the exercise of governmental authority’ in Article I (scope). 

he interpretation of ‘services in the exercise of 
governmental authority’ depends on the definition of ‘commercial’ and ‘competition’ 

f ‘rule orientation’ –

contrasts this with ‘power orientation’ of diplomatic negotiations outside of a rule 

…fairer treatment of the smaller countries, or at least a perception of 
greater fairness

Matthew Dunne, analyzing Jackson’s rule

ented negotiations are primary, “
”

 -  who 
 

Perspectives on the Jurisprudence of International Trade: Costs and Benefits of Legal 
Procedures in the United States, 

Redefining Power Orientation: A Reassessment of Jackson’s Paradigm in Light 
of Asymmetries of Power, Negotiation, and Compliance in the GATT/WTO Dispute Settlement System, 

The House That 
Jackson Built: Restructuring the GATT System,
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. 
 g

As mentioned earlier at the beginning of this section, the interpretation of ‘flexibilities’

has also been identified as a “
WTO Agreement”

authoritative (also known as ‘definitive’) interpretation of provisions of 

exclusive authority

 US-Gambling, 
Japan-Alcoholic Beverages II, 

The fact that such an ‘exclusive authority’ in interpreting the treaty has been established 
WTO Agreement

all members

US-Clove Cigarettes, 
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of the political and not the ‘judicial’ bodies of the WTO. It has been suggested that the 

–

Doha Declaration on TRIPS and Public Health

bis

doctrine of precedent, a ‘precedent like’ effect exists with regard to earlier dispute 
ratio decidendi

WTO Agreement 
— —

The  Authoritative  Interpretation  Under  Article  IX:2 of  the  
Agreement  establishing  the  World  Trade  Organization:  Current  Law,  Practice  and Possible 
Improvemen Article 3 DSU

Can Authoritative Interpretation Under Article IX: of 
the Agreement Establishing the WTO Modify the Rights and Obligations of Members?, 

Giving Legal Effect to the Results of WTO Trade Negotiations: An 
Analysis of the Methods of Changing WTO Law Can 
Authoritative Interpretation Under Article IX:2 of the Agreement Establishing the WTO Modify the Rights 
and Obligations of Members, International and Comparative Law Quarterly,

Kimberly Process Certification Scheme for Rough Diamonds
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called ‘precedent’. I

US-Stainless Steel 
(Mexico

practice attach 
significance

The reason is the importance given to ensuring ‘security and predictability’ of the system 
through the development of a ‘coherent and predictable’ body of jurisprudence.

–
to be ‘de facto finality as interpretation of law’.

that such interpretation can only ‘clarify 
the meaning of existing obligations’ but not modify their content

clarify the existing provisions

cannot add to 
or diminish the rights and obligations provided in the covered agreements

Article 19.2 of the DSU also reiterates the phrase “cannot add to or diminish the rights 
ed agreements”. Van den Bossche

…explicitly cautions the WTO dispute settlement system against judicial 

The Extensive (but Fragile) Authority of the WTO 
Appellate Body, Law and Contemporary Problems

US-Stainless Steel, 
US-Stainless Steel, 

The Most Dangerous Branch? WTO Appellate Body Jurisprudence on the Nature and Limits 
of Judicial Power

–
Treaty Interpretation by the WTO 

Appellate Body
EC-Bananas III US-

FSC
India-Patents, 
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India-Patents,  
…  ex aequo et bono 

EC-Hormones India-Patents

While this approach is respectful of the Members’ authority and control over the Covered 

this “obsession with words”

…

of the definition of ‘sedentary species’ in the 
, as being “unable to move except in 

”) …
Saab’s

ad hoc
ad hoc

such as “Judicial Creativity at the International Criminal Tribunals”
Statute of the International Court of Justice

ex aequo et bono

Chile-Alcoholic Beverages, US-Certain EC 
Products

India-Patents (EC),
EC-Hormones

The Appellate Body and Treaty Interpretation

et al

of many Reports is such that “the reasoning seems to disappear in a maze of words”.

Joint Criminal Enterprise Criminal Liability by Prosecutorial Ingenuity and Judicial Creativity?,
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India-Patents

understandings of the phrase “add to or diminish the rights and obligations provided in 
the covered agreements”

can

bis

only to “ ” public health purposes”.

Appellate Body appointments, that the ‘mantra’ of the WTO being a ‘Member driven’ 

Conflicts of Norms and Conflicts of Jurisdictions: The Relationship between the 
WTO Agreement, MEA’s and Other Treaties

bis

Human Rights and Intellectual Property: 
Statement by the Committee on Economic Social and Cultural Rights

Report of the Special Rapporteur on the right of everyone to the enjoyment of the 
highest standard of physical and mental health Paul Hunt

Access to Medicine in the context of the right of everyone to the enjoyment of the highest 
attainable standard of physical and mental health

Trade and Inter-Legality
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interpretive creativity than the dispute settlement bodies of the ‘Member en’ WTO 

In light of criticisms against the ‘judicial activism’ of the 
Lo’s recommendation that the Appellate Body should avoid anything approaching 

Lo situated this in the context of the Appellate Body’s 

and emphasized that this was part of the Appellate Body’s 

Vienna Convention on the Law of Treaties (Articles 31 and 32)

…as if they were substantive 
interpreted literally…

refers to “customary rules of 
interpretation of public international law” and not specifically to Articles 31 and 32 of the 
VCLT

as it stood at a certain moment in time, but “customary 
interpretation of public international law” continue to evolve

A Proper Balance between WTO’s Members-Driven Nature and the Appellate Body’s 
Role as an Adjudicator – Careful Exercise of Judicial Activism

evidence, and that the activities complained of are on the contrary, “long
judicial practices” based on the customary rules of treaty interpretation, the quasi

How should WTO members respond to the WTO 
Appellate Body crisis

US-Gambling
…the 

Vienna Convention.
The Appellate Body and Treaty Interpretation
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US-Section 301 Trade Act 

…the elements referred to in Article 31 
one holistic rule of 

interpretation

EC-Chicken Cuts

US-Continued Zeroing

abovementioned elements ‘form a single closely integrated rule’, ‘a single combined 
operation’ and ‘cannot be regarded as laying down a legal hierarchy of norms’.
process of interpretation was further described as ‘a unity’ wherein 

…[a]ll the various elements, as they were present in any given case, would 

to term the Article “General Rule of Interpretation” was to leave no doubt that it was a 
rules359

US-Section 301 Trade Act, 
EC-Chicken Cuts
 US-Continued Zeroing

Reports of the International Law Commission to the UN General Assembly
Draft Articles of the Law of Treaties with Commentaries
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US-
Gambling

could

‘context’ is seen in a very technical and limite

lay person seeing the term ‘context’. context of the words of 
that Agreement

–

“ ” Does ‘subsequent 

US-Gambling
categorizing W/120 and the 1993 Scheduling Guidelines as “context” for the interp
States’ GATS Schedule.

Interpretation and Institutional Choice at the WTO

“subsequent agr
the interpretation of treaties”

– Second Report for the ILC Study Group 
on Treaties over Time

The Relevance of Subsequent Practice,

  US-Gambling
–

their constituting an “agreement relating to the treaty” between the parties or of their 
“accept[ance by the parties] as an instrument related to the treaty”(para.175)

Treaty Interpretation and Constitutional Transformation: Informal Change in 
International Organizations, 
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practice’ have to be a common pos
Whaling in the Antarctic

…

Certain Expenses, 
Construction of a Wall 

moving back to a cautious approach towards ‘disputed majority’ resolutions

WTO Agreement

le or ‘rogue’ 

“formally objects”.

procedure 

consequences

, even though relevant from a layman’s point of view, do not 

not
–

Whaling in the Antarctic, Australia v. Japan: New Zealand intervening, ICJ Reports, 

Treaty Interpretation and Constitutional Transformation: Informal Change in 
International Organizations, 
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begins with the text
Japan-Alcoholic Beverages II, 

Vienna Convention
the foundation for the interpretive process: ‘interpretation must be 

based above all upon the text of the treaty’.

… 

are also

US-Shrimp

added that such words must be “read in their context”

“equivocal or inconclusive”

Japan-Alcoholic Beverages II, 
 (Libyan Arab Jamahiriya v. ),

Case Concerning Maritime Delimitation and 
Territorial Questions (Qatar v. Bahrain)(Jurisdiction and Admissibility)

US-Shrimp
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Article 32 of the VCLT

Weiler have referred to this strict VCLT approach as a “textual fetish and policy phobia”

to object and purpose
–

suggests a more integrated approach, ‘object and purpose’ does not have equal status with 
‘text and context’. Yet it has been commented that Article 31

US-Section 301 Trade Act 

…[i]n reality it is always some context, even if unstated, that det
which meaning is to be taken as ‘ordinary’ and frequently it is impossible 
to give meaning, even ‘ordinary meaning’, without looking also at object

Measures Affecting the Cross-Border Supply of Gambling and 
Betting Services (DS 285), –

actually did US-Shrimp

US-Sections 301-310, Canada-Autos,   
…

treaty…The three elements referred to in Article 31 

impossible to give meaning, even ‘ordinary meaning’, without looking also at the context 
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a holistic approach 
US-Gambling,

is “
which the components of the definition are to be considered together” US-Tuna II 
(Mexico)  referring to “an interpretation that properly canvasses the text, context, and 
object and purpose” US-Clove Cigarettes.

s and commentators but in fact “
r oscillation perhaps)”

relating to policy choices relating to ‘object and purpose’ of a treaty –

…situate its legal analyses within a framework which firmly articulates 

Treaty Interpretation and the WTO appellate Body Report in US – Gambling: A 
Critique –

 US-Tuna II (Mexico), para.359: “The interpretation of the term “international 
standardizing body” is therefore a holistic exercise in which the components of the definition are to be 
considered together.”

US-Clove Cigarettes

European Communities-Trade Description of Sardines: Textualism 
and its Discontent,

… ‘object and purpose’ brings in the teleological element into the general rule, but adds 

The ‘Object and Purpose’ of a Treaty: 
An Enigma?  



Chapter 2

134

law [which] leave the loser with the impression of having ‘lost on a 
technicality’

India-Patents

concepts that were not intended
… 

these words are used. An ‘originalist’ interpretation is not the direction to take if the 

pport ‘originalism’ 
‘ ’ travaux preparatoires

supplementary means of interpretation under Article 32 of the Vienna Convention

Measures Affecting the Cross-Border Supply of Gambling and 
Betting Services (DS 285), 
authors less restrainedly as the Appellate Body’s ‘textual fetish and its policy phobia’.

India-Patents (US),
US - Carbon Steel

 … we do not consider it strictly necessary to have recourse to the supplementary means 
Vienna Convention

SCM Agreement

US - Upland Cotton,

inquiry, we do not find that it supports the United States’ position.
Canada-Dairy Korea-Procurement
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“the memories of those
process”.

no official travaux preparatoire on the debates of the WTO agreements

…should have realized

evolutionary approach

US-Shrimp 
US-Shrimp

the words, ‘exhaustible natural resources’ in Article XX(g) of GATT, although crafted 

…read by a treaty interpreter in the light of contemporary concerns of the 

travaux preparatoires
added that, the words ‘exhaustible natural resources’ were in any case not ‘textually’ 

was that ‘exhaustible natural resources’ was taken as covering living re
textual-evolutionary,

in China’s GATS Schedule in the China-Publications and Audiovisual Products
GATS Schedule should be based on “definitions 

The Nature of WTO Obligations

US -Shrimp
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oraneous to the conclusion of the treaty”
an evolutionary approach should be followed, giving the entry a “contemporary 

meaning”
that the GATS schedules have “continuing obligations that WTO 

Members entered into for an indefinite period of time” and the term at issue 

If China’s submission 
would have been accepted, DVDs would not be included in the term “videos”, as there 
were no DVDs in existence in 2001 when China’s commitments were undertaken

cautioned that such evolutionary interpretation could overstep and become ‘disguised 
teleological analysis’, which he contrasts with the mere recognition of room for growth 

‘original intention’ and have a

Tyrer v UK

accepted standards …of the member States of the Council of Europe in 

Tyrer case initiated the ‘living instrument’ approach to interpretation of ECHR. This 
Loizidou v. Turkey, 

d in the Court’s case

Interpretation of the 
American Declaration of the Rights and Duties of Man,

…

Mayagna (Sumo) Awas Tingni Community v. 
Nicaragua

China-Publications and Audiovisual Products, 

China-Publications and Audiovisual Products
China-Publications and Audiovisual Products, 

Navigating by the Stars: Interpreting the WTO Agreements

Tyrer v UK,
Loizidou v. Turkey, 

Interpretation of the American Declaration 
of the Rights and Duties of Man, South West Africa 
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…

subject matter

where they conflict with the “ideals and 
ty” or the ‘European standard’ Golder v UK

its special character

Golder is “
history of the ECHR”, not just for its extensive discussion of the VCLT but for taking 

This may be related to the role of the ‘judiciary’ in each of these 

‘sovereignty of the people’ (

Mayagna (Sumo) Awas Tingni Community v. Nicaragua
Merits, Reparations and Costs

Golder v United Kingdom
Intentionalism and Interpretation of the ECHR
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constitutional
has

mean by a ‘WTO constitution’ will differ;

…a treaty of a ‘constitutional’ character should be subject to somewhat 

n a ‘constitutional interpretation approach’

rights into an “unwritten constitution”, is a limit

require

Danube Case
issues being “live and continuing concerns” must be judged by current environmental 

The WTO 'Constitution' and Proposed Reforms: Seven ‘Mantras’ Revisited, 
 The Multilateral Trading System 

at Fifty’, 

The Constitutions of the WTO
Legitimacy    and    Global    Governance: 

Why Constitutionalizing the WTO is a Step Too Far

The ‘Constitutionalization’ of International Trade Law: 
Judicial Norm Generation as the Engine of Constitutional Development in International Trade

 
 

Gabcikovo-Nagymaros (Danube) Case (Hungary v Slovakia) 
The Time of Conclusion and the Time of Application of Treaties as Points of reference 

in the Interpretive Process
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Japan - Alcoholic Beverages II
rules are not entirely “rigid or inflexible”, but
“reasoned judgements” are needed for “confronting the endless and ever
and flow of real facts in real cases in the real world”

As can be inferred from the above, a debate that is related to the ‘hierarchy holistic’ 
the ‘textual teleological’ 

be seen as one that ‘nicely balanced’ the literal and teleological elements

Ehlermann’s comments on the role of creative interpretation were in the 
context of European economic integration and the elaboration of the ‘four freedoms’ as 

–

Japan - Alcoholic Beverages II

Navigating by the Stars: Interpreting the WTO Agreements
22 who says that while ‘fundamentally textual’, the VCLT approach 

408 Six Years on the Bench of the “World Trade Court”

 Interpreting European Law: Judicial Adjudication in a Context of Constitutional 
Pluralism, 
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principles of international environmental law and terms such as “sustainable 
development” that were created and evolved their meaning through The 

Our Common Future

The term ‘right to 
health’ is not specifically used in the WTO context, only ‘public health’ but ‘sustainable 
development’ is found in 

approach to ‘object and purpose’.
‘original ’

referred to as ‘the doctrine of emergent purpose’, which is gathered from other evidence 
–

Telos

telos

In a cooperative, ‘Member driven’ organization like the WTO, telos

The Domain of WTO Dispute Resolution
Navigating by the Stars: Interpreting the WTO Agreements

… a headlight for illuminating and guiding the textual analysis, not a motor fo

Varieties of Approach to Treaty 
Interpretation: With Special Reference to the Draft Convention on the Law of Treaties Before the Vienna 
Diplomatic Conference
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telos

more ‘activist’ courts, is that embracing creativity and new developments is related to the 

telos

telos 
 telos

 telos

telos
“telos of deep or ever deepening integration” but adds that Members’ right to regulate, 

telos which was influenced by “[i]nternational Lochnerism –
ence” but that the WTO goal of increased 

‘ ’

The Rule(S) of Trade and the Rhetos of Development: Reflections on the Functional 
and Aspirational Legitimacy Of The WTO

Legality of the Threat or Use by a State of Nuclear Weapons, 
Advisory Opinion 

telos 
telos

 telos

Enhancing WTO Legitimacy: Constitutionalization or Global 
Subsidiarity? 

telos

THE GLOBAL TRADING SYSTEM, Kluwer Law International, 2003, citing the strong ‘pro trade bias ‘of 

The World Trade Organization 20 Years On: Global Governance by Judiciary

Trade Legalism and International Relations Theory: 
An Analysis of the World Trade Organization, 7 for the term ‘international 
Lochnerism’. 
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that the ‘original telos’ (if we can use s

telos 

that ‘development’ is also
telos

As any ‘ends and means’ discussion 

It can also be added that the mere acceptance of the term ‘development’ in the trade 
content 

Statement made by agencies of the United Nations system
and other international organizations in support of policy coherence in the 
implementation of the right to development

telos 
Doha Ministerial Declaration (2001) 

Declaration on the Right to Development

Right to Development

Statement made by agencies of the United Nations system and other international organizations in 
support of policy coherence in the implementation of the right to development

 The Right to Development, Report of the Secretary-General and the United Nations High 
Commissioner for Human Rights, , ,A /HRC/19/45. 

rights-based policy coherence
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WTO Agreement
world trade system and recognizing the role of “balanced rules”. Indeed, the

WTO 
Agreement and reiterates the need to make positive efforts such as “

building programmes”

development that are the objectives of the WTO GATS as is “stipulated in the Preamble, 
XIX of that Agreement”. 

…reflect in a balanced manner the interests of home and host countries, and 

health services,

–

TRIPS Agreement “in a manner supportive of 
public health” Doha Declaration on TRIPS and 
Public Health

criticized for providing only the rhetoric of ‘development’ and not providing any progress 

, Doha Ministerial Declaration 2001

Mode 3 of the GATS: A Model for Disciplining 
Measures Affecting Investment Flows?  Drabek

Doha Declaration on TRIPS and Public Health, 
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course the example of the Appellate Body reference to the use of ‘sustainable 
development’ (from the Preamble of the US-Shrimp, 

. 

–

telos

US-Shrimp
“ ”

Decision on Trade and Environment 
and the Committee on Trade and Environment

US-Shrimp

Resolution on Assistance to Developing 
Countries

(‘exhaustible natural resources’); and that US-Shrimp
the ‘sustainable development’ telos

a core teleological view of ‘human flourishing’
–

…relations in the field of trade and economic endeavour should be 

US-Shrimp
US-Shrimp

US-Shrimp US-Shrimp

Human Flourishing and Universal Justice
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telos
– primarily

a ‘taking account’ aspect of methods

balance

Marrakesh Declaration

Determined
based upon open, market- oriented policies 

and the commitments set out

It is also possible to argue that the since the Preamble to the WTO Agreement states that “the field of 
mic endeavor…[should be done] in manner consistent with their respective needs and 

concerns at different levels of development” (Recital 1) as “objectives” (Recital 3) –
recognizes

the “right of Members to regulate” (Recital 4) and takes particular account of “serious difficulties” faced 

Six Years on the Bench of the “World Trade Court”,

…the treaties establishing the Communities 
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telos

…how could the WTO, created in 1994 by an international legal 

…this integrated legal system [of the WTO] is not ‘clinically isolated’: 

…

Yet in the same paragraph, Lamy notes only some basic (it could be said, ‘foundational’) 

Lamy: Globalization and trade opening can promote human rights

Address before 
the European Society of International law, 
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…it must always interpret apply
– that is to say ‘other’ international law 

The ‘other areas’ considered here are primarily environmental law and human rights, 

Whaling in the Antarctic 

systemic outlook

A ‘systemic outlook’ on development in the WTO is a l

non-WTO rules
taken into account

ted Nations, such as…universal 

Report of the ILC Study Group, Fragmentaton of International Law: Difficulties 
Arising from the Diversification and Expansion of International Law

Whaling in the Antarctic v.

WTO Dispute Settlement and Human Rights

Vienna Convention on the Law of Treaties
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sometimes referred to as a ‘systemic integration clause’.

In the context of “fragmentation” it is 31(3)(c) that is of most interest 

treaty to consider other treaty rules “so as to arrive at a consistent 
meaning”

EC and certain 
member States- Large Civil Aircraft.

should be given

However, he includes a section identifying it as “
integrating mechanism” in his 2015 edition of the same book.
“the appeal” rticle is “greater in theory than in practice” and of “limited value”.

that “the impact of the
should be low” unless it supplies “operational 

guidance” for the interpretation of the terms of the treaty.

Trade Law and the Vienna Treaty Convention’s Systemic Integration Clause 

 Campbell, The Principle of Systemic 
Integration and Article 31(3)(c) of the Vienna Convention  

he use and abuse of other “relevant rules of international law” in treaty 
interpretation: insights from WTO trade/environment litigation

: Fragmentation of International Law: Difficulties Arising from the 
Diversification and Expansion of International Law

EC and certain member States-Large Civil Aircraft, 

Harmonizing Investment Protection and International Human Rights: 
First Steps Towards a Methodology et al

Case Concerning Oil 
Platforms (Iran v US,)
Golder v UK Loizidou v Turkey Al-Adsani v 
UK Fogarty v UK, McElhinney v Ireland
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 US-Anti-Dumping and Countervailing Duties (China) 
“ ” means “cited as containing similar provisions to those in certain areas of 

the WTO Agreement” or “cited by way of contrast with the provisions of the WTO 
Agreement”, 

“taken into account” in the sense of 
EC and certain member States-Large Civil 

Aircraft states that the phrase “taking into account” represents the
“ e weight to be ascribed” to the relationship between the WTO agreement being 

ituation that is being dealt with, “but carried normative repercussions for the legal order 
as a whole”

EC and certain member States-Large Civil Aircraft 
…the fact that Article
expression of the “principle of systemic integration” which, in the words 
of the ILC, seeks to ensure that “international obligations are interpreted 

tive environment” in a manner that gives 
“coherence and meaningfulness” to the process of legal interpretation.

f a WTO Agreement as “a 
delicate balance” which must be struck between

…on the one hand, taking due account of an individual WTO Member’s 

“applicable in the relations between the parties” is interpreted, the 
significance given to an individual WTO Members’ non

as applicable among all Members
EC-Chicken Cuts

VCLT “must focus o
intentions of the parties”.

The phrase “applicable in the relations between the parties” was US-
Anti-Dumping and Countervailing Duties (China) binding

US-Anti-Dumping and Countervailing Duties (China),
EC and certain member States-Large Civil Aircraft

Interpretative Authority and the International Judiciary

EC and certain member States-Large Civil Aircraft
EC and certain member States-Large Civil Aircraft

EC-Chicken Cuts EC-Computer 
Equipment, para.109: “The purpose of treaty interpretation is to establish the common intention of the 
parties to the treaty”. US-Anti-Dumping and Countervailing Duties 
(China) US-Gambling China-
Publications and Audiovisual Products

 US-Anti-Dumping and Countervailing Duties (China), 
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concept of’ 
‘binding’, which suggests a precise legal content, into the concept of ‘applicability’.

non-binding, soft law instruments

Demir and Baykara v. Turkey

Saadi v. United Kingdom  

Demir and Baykara

parties’ “ ” “denote continuous evolution” in the norms and 
principles and practices of a majority of member States “and show, in a precise area, that 

societies”.
‘common 

intention of the parties’

 ¥neryildiz v. Turkey 
Oluic v. Croatia 

V v. 
United Kingdom
Assembly's ‘ Rules’ concerning the ‘

of Juvenile Justice’; and Sigurjonsson v. Iceland

would “
called ‘humanization’ of international law” n favour of the Court’s 

communication of its “humanistic telos” and its use of Article 31(3)(c) as an “anti

A Modern Understanding of Article 31(3)(c) of the Vienna Convention (1969): 
A New Haunt for the Commentaries to the OECD Model?

Harmonizing Investment Protection 
and International Human Rights: First Steps Towards a Methodology et al

Demir and Baykara v. Turkey Saadi v. The 
United Kingdom, 

Al-Adsani v. United Kingdom,

Demir and Baykara v. Turkey,
 ¥neryildiz v. Turkey Oluic v. Croatia

Sigurjonsson v. Iceland, 
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fragmentation tool”.
telos

gone far beyond the accepted contours of “applicability” by including non

 

“applicability” as mea
to

g “parties” since there would be less emphasis on the binding 
nature of “applicable”. A broad interpretation based on the ‘evolving common values of 
modern society’ would not 

 

of “applicable between the parties” which has been subject to most 

assumption of “applicable” binding law whether applicable to the “parties” 

parties to the dispute all parties

EC-Approval and Marketing of Biotech Products 

rnational law) “may prompt a treaty interpreter to adopt one interpretation rather than 
another”, it “makes sense” to interpret that those other rules are those which are 
“applicable in the relations between all parties to the treaty which is being 
interpreted”

EC and certain member States-Large Civil exercising 
caution with regard to “drawing from an international agreement to which not all WTO 

The Use of Article 31(3)(C) of the VCLT in the Case Law of the ECtHR: An 
Effective Anti-Fragmentation Tool or a Selective Loophole for the Reinforcement of Human Rights 
Teleology?

‘Who are ‘the parties’? Article 31(3)(c) of the 1969 Vienna Convention, and the 
‘Principle of Systemic Integration’ Revisited  

EC-Approval and Marketing of Biotech Products
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Members are a party”. “parties” 
eferring to academic debate on the term “parties” in Article 31(3)(c) it was 

…the Appellate Body has made no statement as to whether [it] refers 

if the term comes to mean ‘parties = all parties’ to both the treaties being considered, 

less likely

US-Shrimp

…

Convention on Biodiversity United Nations Convention on the Law of the 
Sea Convention on the Preservation of Migratory Species of Wild 
Animals Agenda 21

Inter-American Convention 
for the Protection and Conservation of Sea Turtles

not invoked
evolutionary interpretation of the ordinary meaning of the words “exhaustible natural 
resources”, 

US-Shrimp (Article 21.5 
Malaysia)

EC-Hormones, 

EC and certain member States-Large Civil Aircraft
EC and certain member States-Large Civil Aircraft

: Fragmentation of International Law: Difficulties Arising from the 
Diversification and Expansion of International Law

US-Shrimp,
US-Shrimp, 

US-Shrimp (Article 21.5 Malaysia), 
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the precautionary ‘approach’ existed and not 

 environmental

general
Rio Declaration on Environment and 

Development
These ‘environmental’ instruments are issues that 

development planning. Limiting the precautionary principle to ‘environmental law’ is 

EC-Hormones

Cartagena Protocol 
on Biosafety,

EC-Hormones
EC-Hormones

“provisionally adopt” precautionary measures and requires seeking of “
more objective assessment of risk [emphasis added]” and based on this, a review of the precautionary SPS 

“within a reasonable period of time”.
EC-Hormones

World Charter for 
Nature Montreal Protocol on Substances that Deplete the Ozone Layer

Rio Declaration on Environment and Development
UN Framework Convention on Climate Change Fish Stocks Agreement

Cartagena Protocol to the Convention on Biological Diversity Stockholm 
Convention on Persistent Organic Pollutants 
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EC-Approval and Marketing of Biotech Products,
 

was
interpreted the words “applicable in s” in 

binding all the parties

study, as it means that if the customary international law status of such ‘other rule’ is 

International Law Commission Study Group on Fragmentation
 EC-Approval and Marketing of Biotech Products

’s
interpretation of “parties” in “applicable in the relations between the parties” as limited to
all WTO members

…

31(3)(c) would be allowed. The panel buys what it calls the “consistency” 
at the cost of the consistency of the 

multilateral treaty system as a whole
also noted that such an interpretation had an “ironic effect”, 

agreement, resulting in “the isolation of multilateral agreements as ‘islands’…” .
is would have an “inappropriately restrictive effect” 

EC-Approval and Marketing of Biotech Products
Who Are ‘The Parties’? - Article 31, Paragraph 3(C) of the 1969 Vienna 

Convention and the ‘Principle of Systemic Integration’ Revisited
Volume 55, Issue 03, December 2008. Discussing the meaning of the term “the parties” in Article 31(3)c of 

all parties to the 
interpreted treaty. He reviews the literature on the alternative, broader interpretation of ‘the parties’ 

the two or more parties to a specific dispute

: Fragmentation of International Law: Difficulties Arising from the 
Diversification and Expansion of International Law

EC-Approval and 
Marketing of Biotech Products

EC-Approval and 
Marketing of Biotech Products
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respects as customary international law) and those which represent “the most important 
of international law on a specialist subject matter”.

–
US-Shrimp

were accepted
study group’

US-Shrimp
implicit acceptance or tolerance of the rule by the parties “in 

understanding of all members as to the meaning of the … term concerned”.

international law seeks the “accommodation” of values and not “the triumph of one norm 
over another”.
Pauwelyn’s analysis of conflict of norms in its own analysis of fragmentation issues in 

EC-Approval and Marketing of Biotech Products
“parties” being ‘all WTO Members’, 

children’s
US-Shrimp, 

can be considered ‘applicable in the relations between the parties’. 

application if only ‘binding’ norms can be taken into account in the WTO c

US-Shrimp, 

Case concerning the Arrest Warrant of 
11 April 2000 (Democratic Republic of the Congo v. Belgium)

ILC Report on “Fragmentation” is out and favors close WTO-International law link, 
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“applicable in relations between” binding 
nature of the rule “ appropriateness of the norm ”.

Oil Platforms case

to rules “applicab question”

iven “ ” voluntary 
international standards “ ” and

rises, is the weight that is to be given to ‘other’ international rules, principles or norms. 

’
‘due respect for national policy objectives’ within the GATS, it can be reasonably 

–
–

(‘evolutionary ordinary meaning’) or Article (“any relevant rules of 
”),

the other “relevant 
rules” looked at 
“certain bearing on interpretation’” and “cannot possibly stand in the way” 

The use and abuse of other “relevant rules of international law” in treaty 
interpretation: insights from WTO trade/environment litigation

norms domestic law
The 

United States’ Failure to Ratify the International Covenant on Economic, Social and Cultural Rights: Must 
the Poor Be Always with Us?

 Case Concerning Oil Platforms (Iran v. United States)
The use and abuse of other “relevant rules of international law” in treaty 

interpretation: insights from WTO trade/environment litigation
SPS Agreement

TBT Agreement
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Djibouti
 

EC and 
certain member States-Large Civil Aircraft described this as a “delicate balance” to be 

one means when one says that the GATS ‘not to be re n’ from the 

‘unfinished business’ and no d
vis-a-vis

. A ‘Human Rights Approach’ to WTO Interpretation?

discourse or ‘bilingualism’ will be looked into in more detail later in  this Chapter. 
is a ‘human rights approach’ to the 

interpretation and application of WTO rules. The idea of a ‘human rights approach’ 
sounds a little vague and fuzzy (or as Sen has said, ‘soft’ and ‘mushy’)

The ‘human rights approach’ is a conceptual framework, normatively based upon 

liberal view of development focusing on ‘economic efficiency’. 

Certain Questions of Mutual Assistance in Criminal Matters (Djibouti v France)

EC and certain member States-Large Civil Aircraft
Elements of a Theory of Human Rights –
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Alston has even noted a different ‘ships passing in the night’ situation with regard to 

one of them being the ‘human rights approach’. The 

objectives 
measurable

that merely attends to such ‘needs’ –

disadvantaged in society as weak links needing ‘charity’ from the privileged and 

Ships Passing in the Night: The Current State of the Human Rights and Development 
Debate Seen Through the Lens of the Millennium Development Goals

Reflections on the 
Possible Research Agenda for Exploring the Relationship between Human Rights Norms and International 
Trade Rules

Human Rights for Health across the United Nations

The Human Rights Framework for Development: Seven Approaches The 
Human Rights Framework for Development: Five Approaches

The Human Right to Development: Between Rhetoric and Reality

regulatory objectives

The Human Right to Development: Between Rhetoric and Reality
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one “which consciously chooses to respect 
the dignity of every human being so that none is left out”.

reward this 
sacrifice,  
government policies, perhaps be distributed (or ‘trickle down’)
this attitude as “the theological form of trade agreements” that requires faith in the market 

and concludes that this represents the “tragic nature of responsibility in the face of the call 
to sacrifice”.

of such ‘sacrifice’ 

“deep rooted ‘anti market’ value system” that expects “short term wins”.

…high risk of being associated with some serious health, efficiency, equity 

izing reforms are described as “subtle and not easily perceived by the public”.

Globalizing Rights?

Trade, Human Rights and the Economy of Sacrifice

EC-Hormones,

was sufficient justification
EC-Hormones, para.29). Orford’s argument is that the results of the d

Martti Koskenniemi also discusses ‘Abraham’s Lesson’ in the context of a different issue, the legality of 
g the attitude of international lawyers’ loyalty to the law and 

the courts and their bureaucratic attachment to legal technique as perpetuating “the illusion of the existence 

itself” while abdicating personal responsibility, is relevant for trade law as well (Koskenniemi, M., THE 

Introduction
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that ‘anti market values’ are not necessarily focusing on selfish short

quality service. However, in the same volume, another chapter refers to ‘anti market’ 

1990s), was not followed in Western Europe “where 
social democratic values remained resilient”.

pproach is used in interpreting the relevant provisions of an Agreement, could ‘trade 
freedoms’/‘freedom from regulation’ be balanced with a human right such as the right to 

–

…consistency between the progressive liberalization of trade and the 
progressive realization of human rights…[and] encourages interpretations 

‘coherence’ accepted that:

practice… Two divergent perspectives underlie the inter
trade considerations and health interests…  These perspectives may cause 

Implementing Organizational Reforms to Hospitals in the Public 
Sector 

commenting on ‘dominant values’ and citizens attachment to public health care.
, Liberalization of Trade in Services and 

Human Rights









































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































Summary

825

services which are ‘universal’, ‘single payer’ and free at the point of delivery, as social 

The central question of this thesis is ‘how much policy space for the protection of non
trade core societal values is available for a WTO Member under the GATS’? This 

space as possible in order to carry out policies supporting citizens’ rights and benefits, 
with special reference to the chosen area of public health services. The ‘red line’ running 
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