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Abstract

Background

Armed conflicts destroy the peaceful life of any society and instigate social, political, and
legal dilemmas. The three decade old armed conflict in Sri Lanka left the country with
unforeseen consequences; mostly irreversible. One such disturbing result is the forced
marriages of boys and girls below the age of eighteen years and the consequent
impregnation of Tamil and Muslim girls living in the Northern, North Eastern and Eastern
Provinces of the country.

Under-aged marriages take place not only in the North and the East, but in other parts of
Sri Lanka as well as anywhere else in the world. However, the circumstances, which
prompt child marriages in war situations, are different from those of non-war situations.
The life and death situation faced by those who lived in war-torn areas cannot be
compared with the child marriages that take place in other areas of the island. On the other
hand, the Sri Lankan situation cannot be compared to other post-war countries because
almost all other post-war countries in the present world are either Muslim or African,
governed by religious/tribal laws, which recognizes child marriages. Hence the article
focuses on marriages of Sri Lankan children, who were directly or indirectly forced to
choose marriage as a means of averting conscription by armed terrorist groups.

There are many reasons for under-aged marriages in the North and East; while the loss of
parents due to the war or to the tsunami, poverty and lack of means to overcome poverty
are common causes, the major cause for child marriages in these areas is to avoid being
abducted and/or forcefully recruited to the terrorist groups which operated in the area.
Hence these marriages are corollary of direct or indirect force.

There is convincing evidence that Tamil and Muslim children were forcefully abducted
and conscripted by these unlawful elements during the war. When the scales of the ‘best
interest of the child’ hung on the balance between life and death, the parents of these
children had no option than to give their children in marriage despite their age and
consent; a choice any parent would make, rather than allowing their children to be

abducted, used in the war-front and ultimately face death. In this respect girls were more
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vulnerable than boys, since the insecure atmosphere created the ideal setting for various
forms of abuse, many instances of which passed even without being recorded.

The General law of Sri Lanka recognizes that marriages of non-Muslims who are below
the age of eighteen years are void ab /nitio. Accordingly, the marriages of Tamil girls,
who are governed by the general law in relation to marriage, would be void in the eyes of
the existing law. Legality of the marriage of parents largely determines their legal and
social status as well as their children’s status. Invalid marriage of parents leaves the
children ‘illegitimate’, resulting in discriminatory legal and social consequences.

As a necessary requirement in post-conflict reconciliation and reconstruction, it becomes
necessary to assess the validity of these marriages on the one hand and the violation of
human rights of the child victims of early marriage on the other, whilst preserving social
stability. These issues are addressed in this article in three broad perspectives:

a. Human rights approach— Early marriage affect the child’s right to life in a broader
sense, and has a profound impact on the child’s physical, intellectual,
psychological and emotional wellbeing, hence the best interests of the child. It also
involves the child’s right to participation in decisions affecting his/her life. The
article addresses all these human rights aspects.

b. International law and family law perspective —The questions as to the validity of
these marriages and the legal status of the children born to them are discussed
under the domestic law. Proposals to possible legal reforms are suggested in the
light of relevant international standards on the one hand, and Roman-Dutch law
proposition on the age of marriage, the concept of putative marriage, applicability
of the option of puberty, minor marriages in customary Hindu law and Muslim law
and some permissive features that are still recognized in the Kandyan law, on the
other.

c. Socio-legal perspective — Since these marriages were effected due to the prevailing
socio-political conditions at that time, particularly when the state had no/limited
control of the legal and/or administrative functions in these areas, application of
the ordinary law of the country would be contrary to the norms of justice.
Therefore, the applicability of the ‘doctrine of necessity’ as a last resort in
preserving social, legal and political stability by remedying the adverse

consequences is examined.
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Hypothesis

The challenges of jus post bellium, i.e. establishing fair and sustainable peace after war,
requires great effort on the part of many stakeholders including the state, the civil society
and the international community. Protection of the rights and interests of child victims of
war, including the young adults who have faced the ravages of war as children, without
destabilizing the social fabric is a matter of urgency. The article proposes the legalization
of these marriages, and thereby to protect the rights of their children, if any, with the
minimum violation of individual, social and group rights. The writer recognizes that this is
in short of the ‘best interest’ standard as recognized in international, regional and national
policy documents, but considers this as the best possible way to ensure justice under the
prevailing circumstances.

However, the possibility of exploitation of such permissive legislation is not overlooked.
Hence the possibilities of exploitation of this particular legislation/regulation are
examined, and necessary safeguards to be incorporated therein, such as specifying a fixed
time frame within which the prospective applicants are required to apply, verification of

domicile during the war, etc are suggested.

The expected outcome of this research is alteration of this error of child marriages,

without destabilizing the society, through the state intervention.

Methodology
This is a qualitative research based on domestic legislation, International Conventions and
other sources of law and secondary sources such as statistics available at governmental

and non-governmental organizations.
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