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Background

Positive prescriptichis not an unfamiliar concept to Sri Lankan land.|&he history of
this concept dates back to Roman days when it igohated as a mode of acquiring land
ownership under Roman Land law. Positive presaipbecame part of Sri Lankan land
law when Roman-Dutch law was received by the Smkiaa legal system. However,
Roman-Dutch law principles on positive prescriptiere changed and abolisfRdry way

of introduction of English law in 187L.Thus current Sri Lankan law on positive
prescription is a mixture of both Roman-Dutch antylish law principles. Prescription
Ordinance 1871 contains specific provisions to l&gulaw relating to acquiring land
ownership by adverse possession. By fulfilling thesquiremenfsan adverse possessor
can acquire ownership to a plot of land.

The registration of documents system was introduoe8ri Lanka in 1863.There were
previous attempts to introduce Title RegistratiorSti Lanka® registration of documents
system prevailed till 1998 as none of these attena@re successful. Title Registration
Act which is operational now was enacted in 1998e TAct is currently being
implemented in various parts of the couhtand is expected to be fully implemented by
the year 2020, and till then, both systems willcdlion as parallels. Registration of
prescriptive title to a land based on adverse @s$se is accepted under registration of
documents system and, Prescription Ordinance agdtRation of Documents Ordinance
were functional together without any conflict. Nebeless, law of positive prescription
was abolished by section 57 of Registration of tktt in 1998. Consequently prescription
will not be considered as a method of acquiring enship to lands in Sri Lanka after
Torrance system is fully implemented. This papeends to research whether this is
essential and justifiable in a Torrance system aed whether Sri Lanka should abolish
prescriptive ownership to land entirely. The papeuld also bring suggestions to amend
section 57 of registration of title act of 1998.

! Scope of this paper is limited to positive prgstion on land

2 Terunnanse v Menikél895) 1 NLR 200Dabare v Martelis Appu1901) 5 NLR 210,Fernando v
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Methodology

A comparative study method will be adopted to obséhe possibilities of applying law
of positive prescription in a Torrance system. Tsimilar legal systems, South Africa and
Scotland are the preferable counterparts for thrpqse as legal writetsaand judges in a
few case$ had mentioned that these three jurisdictions shamamon mixed legal
systems. According Carry MillEt all three systems’ development of the law occurs
through similar forms of law making. Thus a compiaemresearch on these three legal
systems is justifiable and findings could helpdgaah a better conclusion.

Outcome
Scotland

The positive prescription in Scotland is regulatey Prescription and Limitation
(Scotland) Act 1973. Section 1 of the Act state&:land possessed for a continuous
period of ten years, openly, peaceably and witheny judicial interruption will be
entitled for prescriptive title”. The validity ofush a title becomes unchallengeable if
prescribed proceedings stated in the Act are falbvin order to acquire the ftitté.
Development of positive prescription was mainly eldmny the Scottish legislature and
bringing down the required period of adverse pageadrom forty years to ten years was
a significant amendment which came about over #asy” It is worth to spell out Para
3.8 of the Scottish Law commission discussion papefLand Registration: Void and
Voidable Titles™* which reads as follows;

“ A positive system of registration of title is mgubstitute for positive prescription.
Prescription makes a void title good beyond chakerRegistration of title makes it good
but challengeable”

8 T Nadaraja,The Legal System of Ceylon in its Historical Sgftih972, 247 , Sharaya Scharenguivel,
Parental and State Responsibility for Childr@®05, Rohan Edrisinha, “The Future of the Romaitch
Law in Sri Lanka’s Mixed Legal System: The Law oéf@mation in Sri Lanka: a Case Study” paper at
2007 World Society of Mixed Jurisdiction Juristsiffslirgh Conference , L J M Cooram Introduction
to the Legal System of Sri Lanked.1992, 95, G L Peiri¥he Law of Property in Sri Lank4, (2nd edn
1983) , Weeramantrylhe Law of Contractsl, 66 , In the centenary volume of tBeuth African Law
Journal published in 1993 editor Professor Ellison Kahnraskledged the contributions since 1949 of
“eminent judges, practitioners and academics frdmoad” including, “from Sri Lanka, Professor C F
Amerasinghe, Professor L J M Cooray, L KadirganMrSornarajah, Professor G L Peiris, R S de
Soysa...”, David L Carry MillerThree of a kind? positive prescription in Sri kan South Africa and
Scotland, Electronic Journal of Comparative Lawl. 12.1 (May 2008)

° Kodeeswaran v The Attorney Genefa971) 72 NLR 337 Lord Diplock Silvav Mohamedu(1916) 19
NLR 426 Pereira J irernando v Perer§1914) 18 NLR 150, 151,

% David L Carry Miller Three of a kind? positive prescription in Sri kan South Africa and Scotland,
Electronic Journal of Comparative Lawol. 12.1 (May 2008)

1 Section 1 of Prescription and Limitation (ScotlpAdt 1973
12 JohnstonPrescription and LimitationPara 1.26

13 Scottish Law Commission, Discussion paper No 1R8nd Registration: Void and Voidable Titles”,
2004, para 3.8
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In Scotland registration of rights to land is regatl by Land Registration (Scotland) Act
1979. This Act provides opportunity to registerenaists of possessors to a land even
before they are entitled to bring a claim on pesitrescriptive right to such land.

South Africa

The South African law on positive prescription egulated by Prescription Act 68 of
1969. According to section 1 of the Act, “A persshall by prescription become the
owner of a thing which he has possessed openlyf && iwere the owner....for an
interrupted period of thirty years.....” Though thdst replaced some common law
requirements stated in the previous A€t South African law still holds slightly adjusted
common law requirements on positive prescriptiomn\er Merwe commenting on
current law on positive prescription in South Africstates that nothing more or less is
needed for prescription thaoossessio civilis’ However, unlike its counterparts, positive
prescription is not quite common in South Africaaasnethod of acquiring ownership.
There could be two possible reasons for this tr@ree could be the requirement of thirty
year possessory period which is only ten both irL&nka and Scotland. The other could
be the Section 25 of South African constitution ethiprotects right to properfy
including right to lands. Section 25 of the consditn secures and protects land owners
rights inter alia. However, positive prescriptioeirtg a less popular mode of acquiring
property in South Africa, its legal system stilcognizes positive prescription as a pure
form of original acquisitiort?

Conclusion

Though positive prescription gives the impressiuat it is an unfair and unjust method of
acquisition of ownership, it contains deep and widderlying principles. It is a fact that
concepts such as positive prescription are regililateording to the domestic laws of
each selected jurisdiction. However as this is &gue common law concept, legal
framework on positive prescription in these thraasgictions can benefit from each
other.

Sri Lanka is a country with a mixed jurisdiction which Roman-Dutch common law

plays a major role. With the outcome of this comapige research, it will be proven that
there is no stipulation to abolish law of positipeescription entirely from Sri Lankan

legal system. If there is a need, if at all it dddeappen with reasonable justification but
not merely because there is a need to implementaice system in the country. Most
importantly, acquiring ownership by prescriptivespession is not based on owner’s
faulty ownership at the time of the possessor’syer&imilarly, the possessor need not

14 Section 1 of Prescription and Limitation (ScotlpAdt 1973
®hec vi, nec calm, nec precario
18 prescription Act 18 of 1943, s 2(1)

7' C G van der Merwe “Original Acquisition of Owneighin R Zimmermann and D Visser (edSputhern
Cross: Civil Law and Common Law in South Afric82-717 at 716

18 Constitution of the Republic of South Africa, Af8 of 1996

¥ David L Carry Miller Three of a kind? positive prescription in Sri kan South Africa and Scotland,
Electronic Journal of Comparative Lawol. 12.1 (May 2008) at 20
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have any title to the land at the entry. Theretbe¥e is no need to abolish law of positive
prescription, just because the owner of a plotivesea title certificate under new

Registration of Title Act. There is a need to ameahd existing law on positive

prescription so both systems can operate smooththout any conflict, but there is no

need to sweep it away from our legal system eslhewighout valid grounds.
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