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Background

Compensating road accident victims adequately atigfactorily in Sri Lanka is a critical
problem due to several factdrsPrimarily, ‘accidents’ do not involve the men&ément

of the doer as it is a sudden an unintended oaucereTherefore, holding defendants
liable for unintended acts requires a justifiabtdiqy ground. Secondly, it is also noted
that the major statute in this regard does noteufe courts with sufficient clarify.
Thirdly, it is questioned whether collisions whicktcur on roads negligently can be
considered as ‘accidents’. If so, can it be consdender the same policy or should it be
considered on a different policy ground? This tgli@sting to research on as collisions on
the road are always referred to as ‘accidents’.

Further, smooth function of compensating accidectims may be badly affected by the
strict legal procedure that has been laid dowratmident compensation in the Sri Lankan
legal system. This involves the requirement of pafdfault, inaccessibility to the court,
the difficulty in calling of evidence, lack of avearess of the proceedings, lack of money
and the like. However, the most significant factioat follows is a ‘vulnerable empty
handed accident victim’ at the end. Therefores fuestioned whether the system that has
been adopted to redress the accident victim inciustry is inherently unfair. It does not
seem to stand for an assured remedy for accidehing based on policy considerations
despite all the above deficiencies. The issue sasg&ious concern of the welfare and
responsibility of victims of road accidents who arelnerable to various physical,
physiological, economic and social problems subsetiy

Alternatively, it is much interesting to see ingwa policies that are marketed in the
market place in different facets in light of claimEaccident. These are promoted with
highest attractive benefits for the policy holdershe context of motor vehicles insurance
particularly. Also, third party insurance is a gtaty requirement for all vehicle owners in
Sri Lanka®> However, the victims who wish to seek remedy thiothgrd party insurance

have to undergo court proceedifigmdeed, this is similar to suing the defendantin

normal civil case. Therefore it is clear that thetins are not protected through both
alternatives of accident compensation. As a resodny of the cases have opted to

! Please note that this study limits its scope ¢mlthe area of motor accidents as otherwise it cessarily
expands the intended discussion.

2 See, section 240 for the definition of ‘accideit® 8 of 2009 Motor Traffic (Amendment) Act
3 Section 218 No 8 of 2009 Motor Traffic (Amendmeftt
* Section 106, No 8 of 2009 Motor Traffic (Amendmjehct
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settlements between parties out of court. Howeavés,noted that this settlement does not
include real assessment of damages as seen is.court

This research is significant in the current contex6ri Lanka is moving ahead with developing
infrastructure facilities including highways andhet roads. The rapid increase of the
importation of vehicles into the country, unplantiedfic direction and underdeveloped road
facilities are also noticeable. These new challsrage emerging in the light of road accidents.

In this background, it is clear that the presemt ¢tan accident compensation has failed in
the objective of promoting the well-being of aceiteictims without imposing a huge
social cost. This approach necessarily discourbipgsnts of accident victims on the one
hand and makes them feel vulnerable even undestatetory regime on the other.

Methodology

This research adopts a comparative study with atbkected jurisdictions which are New
Zealand and South Africa. The rational for selectimese jurisdictions is the similarity of the
salient features of these legal systems and Skd.and the significant development that has
been taken place in the law of accident compemsatithese countries for the welfare of the
accident victims and smooth administration of tysesn. For this purpose comparative case
law, relevant statutes, law journals and e-baggal Bocuments will be used.

Outcome

When analyzing other jurisdictions, the schemebdistzed in New Zealand for accident
compensation is very significant as it has replattes entire tort system for personal
injuries. It is clear that the law reformists invalfare society wanted the principled norms
of tort liability to impart to a novel system andeate new social contact among the
society other than personalization of liability faccidents® However, the significance
that can be observed in this regard in South Afrscéhat although they have opted to
create a statutory based Fund called Road Acciemd, it needs to be proved on the part
of the defendant. Considering the drawbacks ofsthadards of liability in this system,
law reformists have been convinced of the needstabish a non-fault based system of
benefits operated by the Road Accident Benefit BehgRABS) as part of the
Comprehensive Social Security system in the Softicad °®

Conclusion

It is clear that major jurisdictions in this regdrdve adopted norms of social contact for
redressing road accident victims rather than aividhdalistic approach based on proof of
fault. For the operation of the system, they hapted to statute based social security
schemes which are more accessible and guarantgekargmedy. It is recommended that
Sri Lanka too should establish this kind of a gaehaocial security scheme for road
accident victims without taxing them with compliedtlegal procedure.

® Richard Gaskins,Tort Reform in the Welfare State: the New Zealafigoode Hall Law
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