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        Abstract
          Traditional Knowledge is described as the accumulated knowledge, wisdom and practices that provide people of a country, region, tribe or community to carry out agriculture, cure ailment, preparation and the preservation of food, way of educating the next generation to interact with other people and natives etc. It is also admitted that this kind of knowledge was generated, added upon and passed down the line by words, observations and practices. TK would be country specific or community specific as environmental and social conditions of one country or community may differ from those of other countries and communities. 

         This paper analyzes the importance of protecting TK in the broader context of reconciliation and redevelopment of a country/community. Further, it emphasizes that the components of traditional knowledge such as traditional performances, folklore including cultural dancing, songs, stories est., healing methods, indigenous medicines, agricultural and harvesting methods and methods of transforming education and knowledge from one generation to another are the living symbols of recognizing the identity and culture of a community. Therefore, exploitation of a community owned TK by external and internal sources would adversely affect a community/country in many aspects. This paper further analyzes the exploitation and unauthorized use of TK by external and internal sources and potential intellectual property mechanisms that are available to protect and preserve TK. Furthermore, the paper also suggests and identifies ways and means that can be developed from the existing system to protect TK. Recommendations will be made in this respect. 
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1. INTRODUCTION

Like many other developing countries, Sri Lanka is rich in Traditional knowledge (TK). However, the country is yet struggling to ascertain a proper mechanism to preserve and protect its traditional knowledge. Sri Lanka’s TK consists of different cultural heritages of main different communities. Therefore, there should be a proper mechanism to protect TK of Sri Lanka as valuable knowledge belonging to the entire country, while respecting the differences of traditional knowledge inherited by different communities. Identifying a viable solution to protect TK in the country has become pivotal in the phase of redevelopment and reconciliation of communities. This paper attempts to identify the importance of protecting TK and difficulties encountered in protection of TK in global and Sri Lankan context while accepting the fact that the way intellectual property rights have been designed in modern commerce, traditional knowledge cannot properly be protected in the absence of having a sui generis system of protecting TK. This research analyzes the possibilities of using existing IP mechanism in an effective and efficient manner, with some proposed constructive changes, to protect TK in a broader context of reconciliation and redevelopment.

2. WHAT IS TK?

At present, there is no agreed definition of the term ‘Traditional Knowledge’. A definition of traditional knowledge–related subject matters is only available for expression of folklore. However, TK is still today, among developing countries, a fundamental element of their cultural identity and an important means of self-expression, both with their own communities and in their relationship with other parts of the world. However, it should be noted that this knowledge is traditional to the extent that its creation and use are part of the cultural traditions of communities. “Traditional” does not necessarily mean that the knowledge is ancient and static. TK is being created every day, evolving as a response of individuals and communities to the challenges posed by their social environment. Thus, in its use, TK is also a contemporary Knowledge.

3. IMPORTANCE OF  TK

The importance of protecting traditional knowledge nationally and internationally has been repeatedly emphasized due to its impact on culture, environment, economy and international relations. WIPO, after its activities on various aspects of traditional knowledge all over the world, identifies the importance of TK.
i. Environmental conservation- this can be understood in the manner that TK systems are increasingly accepted as an important source of useful information in the achievement of sustainable development. Studies of local communities provide evidence that the protection of TK can provide significant environmental benefits.
ii. Agriculture and food security-  e.g. it has been revealed that much of the world’s crop diversity is still in the custody of farmers who follow age-old farming and land use practices that can conserve biodiversity and provide other local benefits such as diet diversity, production stability, minimization of risk, reduced insect and disease incidence, efficient use of labor.

iii. Traditional medicine as a source of primary health care - Prof. Vijaya Kumar referring to Sri Lanka’s traditional medicine as a integral part of traditional knowledge, advocates; 
   “Traditional knowledge in Sri Lanka is mainly in the formalized systems such as Ayurveda, Siddha, and Unani, which have been largely introduced to the Island…However over the years the Ayurveda system has become modified and developed into a system differing from the Indian Ayurveda system. Some of plant materials used in Ayurveda drug preparations in India have been replaced by materials from related plants growing in Sri Lanka, some by similar looking but unrelated material and still others by completely unconnected material. What is remarkable is that some of these unrelated and unconnected materials show chemical similarities to the original Indian raw material”.
 
What is important here is, although the originality of any aspect of TK such as traditional medicine was influenced by some external source at the beginning, due to its long time development within a specific community over generations, it may form a unique and indigenous style of its own becoming a part of the knowledge of that specific community/culture.
iv. Indigenous knowledge, in the context of preserving cultural diversity and protecting minority culture, especially those of indigenous people and the preservation of cultural heritage - TK is important in the context of identifying/preserving cultural diversity and dignity of different cultures/communities. Especially in a country with multi-cultural society, traditional knowledge plays an important role distinguishing different cultural identities. In the face of reconciliation and redevelopment, the identification/preservation of traditional knowledge is important in the context of regaining a community’s lost dignity and its national identification as such cultural heritage of a community/culture is a reflection of the community. Lakshman Kadirahamar stresses that the protection of TK is also important for social and cultural reasons… TK holders also stress the importance of TK validation and protection for individual and community dignity and respect.
   It is also important to note that the importance of protecting the living cultural heritage of nations was first recognized with respect to “expressions of folklore” by the joint work of WIPO and UNESCO as reflected in the WIPO/UNESCO Model Provisions
(which will be discussed later)
4. TK PROTECTION BY IP PROTECTION- IS IT VIABLE?

Difficulties of protecting TK under existing laws, especially under the intellectual property law that  covers the legal regime of protecting knowledge in the form of intangible nature emanating from human mind and creativity, has been over emphasized by many legal sources.  Dr. Mohan Dewan, through Indian experiences, advocates that 
           “The way intellectual property rights have been designed in modern commerce, traditional knowledge cannot be protected. For instance, TK cannot be patented because such knowledge lacks inventive character, because of the inherent lack of novelty. TK is also often held collectively by communities, rather than by individual owners. This knowledge is information that is transmitted from generation to generation, generally within the community or within families in an oral form without any adequate documentation. This has caused traditional knowledge to be undervalued and marginalized”.
 

Sri Lankan experts also are of the same view when an intellectual property protection is sought as a method of protection for traditional knowledge. Prof. Vijaya Kumar argues that aspects of intellectual property are not adequately competent to protect TK due to mismatch and many other differences of these two systems having different origins, backgrounds and developing/growing systems from each others. According to him; 
                Conventional mechanisms for the protection of intellectual property appear ineffective in protecting TK. The high cost of effective protection by patents is far beyond the means of most holders of traditional knowledge and the limited period of protection does not fully compensate for the disclosure of the knowledge jealously guarded for hundreds of years. Furthermore, such protection is legally weak since the novelty of TK used over several centuries may be legally challenged and holders of traditional knowledge have neither the competence nor the wherewithal to meet these challenges.

This view has also been well accepted internationally.
 Advocating the difficulty of having international intellectual property treaties for the protection of traditional knowledge and expressions of folklore 
 it is opined that none of them (TK and expressions of folklore) have an identifiable author, their existence exceeds the duration of any protection granted by national legislations or international treaties; and they are never original expressions.
 It is further viewed that the criteria and requirements relating to the originality of the work, the identification of an author, the duration of the protection and the final artistic form of the work and its fixation that must be met by any creative work under copyright law are not applicable for folklore and the traditional knowledge. Regarding patent law, it is also established that the patent system mainly concerned with innovation, due to limitation of the length of protection and the dissemination of the invention, cannot provide an effective protection for TK while putting forward the argument that a protection through the use of trademark law is also unsatisfactory on account of the fact that trademarks are principally of a commercial nature.

5. ATTEMPTS IN PROTECTING  TK UNDER  IP

However, due to pressures coming from the developing countries (which are the richest from natural sources, folklore and other sources of traditional knowledge) and several other influences, there have been several attempts in recognizing and protecting traditional knowledge at international level
. Even it has not been used properly, the Berne Convention
 has also incorporated some provisions that can be utilized by member countries as safeguarding mechanism in upholding and protecting TK. Article 15(4) of the Berne Convention provides that in case of unpublished works where the identity of the author is unknown, but where there is every ground to presume that that he is a national of a country of the Union, it shall be a matter for legislation in that country to designate the competent authority which shall represent the author and shall be entitled to protect and enforce his rights in the countries of the Union. When considered the words such as “unpublished works where the identity of the author is unknown”, “he is a national”, “his rights”, it seems that this provision does not implicitly refer to traditional knowledge or, in particular, to folklore as TK is not associated with a single author or a person but with a group of persons/community or tribe where the ownership of the work is mainly collective. However, when the second part of the article and these two subsections of the article as a whole are considered, it seems that this article is sufficiently adequate to protect some cultural heritages of member countries through treaties’ obligations. However, unfortunately, due to the failure to define folklore or traditional knowledge by the Berne Convention and the meaning of folklore as covered by these texts being  understood in different ways, this protection has not been utilized properly. It has also been viewed that since these international instruments are principally concerned with the tangible cultural heritage and do not refer specifically to the intangible cultural heritage, they cannot provide a satisfactory framework for protection.
 

In 1982 UNESCO and the World Intellectual Property Organization jointly made an international instrument for the protection of folklore in the form of protocol to be attached to the Universal Copyright Convention called Model Provisions for national laws on the Protection of Expressions of Folklore against Illicit Exploitation and other Prejudicial Actions (“Model Provisions”). These provisions that can be adopted by interested countries
 include definition for folklore and other national heritages
, the laws relating to having authorization by the users of folklore from the competent authority or the community concerned
, exceptions leading to free use of TK such as educational purposes/fair use/borrowing of expressions of folklore for creating an original work
, offences for unauthorized use
 and remedies available for persons/countries concerned.

Following these model provisions, UNESCO (in 1989) has issued a recommendation on the protection of traditional culture and folklore which sets an important precedent for the recognition of the heritage aspects of traditional culture and folklore. However, some international conferences subsequently held on the same subject have emphasized the inadequacy of laws in international level;  specially in the areas of breath of subject matter, definitions of cultural heritages and folklore, recognition of the importance of traditional bearers est.

In addition to these laws, the Convention on the Bio Diversity (CBD) also is important as this convention deals with traditional farmers and breeders rights in the larger context of protection of bio diversity, traditional agriculture and farmers’ rights. TRIPs Agreement requires member countries to adopt a sui generis system in protecting plant verities
  while UPOV (the 1991 Act of the UPOV Convention)
recommends guidelines/criteria that can be adopted by member countries when a sui generis system is locally introduced. It is generally advocated that CBD is more beneficial for farmers and, holders of traditional knowledge in agriculture related areas as it deals with benefit sharing system with TK holders and prior informed consent (PIC) from the TK holder by the claimed inventor who has developed/made his product or process depending on the sources of traditional knowledge.

It has also been viewed that TRIPS Agreement can be adopted to illustrate that the existing intellectual property mechanism, to some extent, is applicable giving protection to traditional knowledge. It is argued that traditional knowledge which include indigenous medicine, traditional methods of healing that come from one family of a generation to other family (e.g. from father to son) rather than from a whole generation to the other as a family inherited knowledge can effectively be protected through the concept of undisclosed information or trade secret.
 For instance, Section 07 of Part II of TRIPS which deals with protection of undisclosed information provides that natural and legal persons shall have the possibility of preventing information lawfully within their control from being disclosed to, acquired by, or used by others without their consent in a manner contrary to honest commercial practices so long as such information: (a) is secret in the sense that it is not, as a body or in the precise configuration and assembly of its components, generally known among or readily accessible to persons within the circles that normally deal with the kind of information in question (b) has commercial value because it is secret; and (c) has been subject to reasonable steps under the circumstances, by the person lawfully in control of the information, to keep it secret.
This provision can be used for protecting some aspects of TK which have not been in public, but was in the hand of limited segment of people such as a family secret which passes by a generation to a generation. However, there is a view that TRIPs still requires some amendments to include a proper protection for TK.

6. TK IN THE CONTEXT  OF RECONCILIATION AND REDEVELOPMENT
Reconciliation or redevelopment of a community/culture recovering from its disparate and destructive position experienced over several decades, cannot be achieved properly without regaining its cultural heritages and traditional knowledge that had  been in an adverse position in the past. However, at the discussion of reconciliation and redevelopment of a nation, in the broader context of preserving and protecting its culture and traditional knowledge, the following issues need to be properly understood.

1. Reconciliation/redevelopment is required in a country where at least two communities of the country had not been in a friendly cluster for a long duration of time. Therefore, in order to acquire the above achievements, moving of cultures with each other, interaction in every aspects of socio, economic and cultural factors among the communities (e.g. among Sinhala, Muslims and Tamils) and cultural re-integration are vitally important phenomena. However, moving of two or three cultures with each other in the face of redevelopment/reconciliation would lead inevitably to a disclosure of traditional secrets or knowledge held by one culture over the years. This will subsequently lead to exploitation or unauthorized use of protected TK of one community by external or internal influences. Several illustrations can be made on this behalf.

E.g. (i) Traditional irrigation systems, methods of cultivating crops/rice, or some other traditional methods are experienced over the years for having rich harvests in agriculture by traditional farmers in Jaffna peninsula. These are studied at depth by those in other parts of the country and used successfully in other parts of the country where the same environmental and geographical conditions prevail. E.g. (ii) traditional folklore belonging to Hindus or to some other community/castes living in the northern part of the country (such as folk song, rituals, dances and dramas) are reproduced in the same or modified manner by others and sold for considerable profits. (iii) Some treatment methods and medicines of The Siddha Ayurveda system that is closely related to the main Ayurveda system (which has the origin in Tamil speaking areas of India) practiced mainly in the Tamil speaking areas of the country are now used in a modified way by those who are out of the system and gaining profit. Furthermore, some non- formalized medical systems in Sri Lanka which include Chikitsa (meaning national treatment) such as treatment for eye diseases, fractures and dislocations, burns and scalds mainly practiced by both Sinhala and Tamil cultures in separate manner are exploited using them in modified ways for commercial purposes.

When the first illustration is analyzed, this is an inevitable result of mixing or integrating a culture with other cultures. This has to be tolerated in the face of reconciliation and re-development of a country as absorption of special features of different cultures into each other is permissible rather than their polarization and isolation in the above scenario. However, even in this scenario, it is a pivotal factor to have a due recognition of the real developers of this traditional knowledge, by way of acknowledging and mentioning the sources and the origin of this knowledge. When the second and the third illustrations are considered, it is obvious that these situations illustrate undue exploitation of TK by external or internal sources. Thus they can create a prejudicial situation to the holders of TK requiring a strong protection over them. (A protection based on a sui generis law or on an existing intellectual property law base)

2.  Redevelopment of a nation/community requires, among other thing, exploration, identification, and even disclosure of vanished, under-covered or sometimes partly destroyed TK and other cultural heritages. This is very important as this knowledge should be aligned with the purported redevelopment in order to attain sustainable development. In fact TK can effectively be used to convert mere economic development of a nation into acceptable sustainable development as it has been realized that the traditional knowledge often goes with understanding the environment and its changes in the path of development.
 
3. On the other hand, redevelopment is not expected to be a bar against preservation, conservation and free development of TK that are particular to that society. It has been emphasized that development or modernization may cause losing many features of traditional knowledge. A question may be then as to how TK is preserved while modernization /development is taking place. Should the “benefits” of redevelopment be given up by the people in these localities because of its impact on cultural heritage and TK? Prof. V. Kumar argues “NO” as he advocates that 
         “Sri Lanka’s traditional knowledge has been lost and is being lost because of modernization…Although the benefits of modern lifestyles over traditional lifestyles can be questioned, there can be no justification for preventing the modernization of communities with traditional lifestyles merely to preserve TK. The only way of preventing the loss of TK is through documenting the TK. However the conventional system of intellectual protection not only does not encourage the disclosure of traditional knowledge for documentation but also appears to mitigate against the rapid documentation of TK.”
 
Documentation of traditional knowledge belonging to different communities could be a solution to reduce the possibility of losing of TK due to the influence of development and modernization. 
7. DOCUMANTATION OF TK OR INTRODUCTION OF A DATABASE

As cited above, one point of views of preservation TK is their documentation or a protection through a database.
 It is argued that this will immensely assist in controlling the grant of patent for inventions solely based on traditional knowledge, nationally and internationally. Disclosure of TK which belongs to a country/community in a firm document/database proves the existence of a prior art against a claimed invention, as evident in India. On 2nd February 2009, the Indian government granted examiners at European Patent Office (EPO) access to its Traditional Knowledge Digital Library (TKDL) which is a unique database that houses country’s traditional medical wisdom.
 Here, EPO acknowledges that in the old scenario, a patent may have been granted and the countries had to present evidence against it after the fact. However, with the TKDL, examiners have improved access to background information at an early stage of patent examination. Indian authorities further advocates its importance by drawing to their bitter past experiences over the exploitation of some traditional medicinal plants by USA. These include a US patent on the wound-healing properties of turmeric (revoked in 1997) and an anti-fungal product from the Indian Neem tree (revoked in 2008).These both herbal practices were evidence of traditional knowledge and the patents were later rescinded. 
Advantages of having a database on TK are further emphasized.
            “The TKDL is so precise that it lists the time, place, and medium of publication for prior art. Before the advent of the TKDL, any bio-prospector for the pharmaceutical company could dig up ancient medical wisdom and lay claim to the practice’s healing ability without consequence. Now, patent examiners can prove exactly when and where a medical treatment became public knowledge.
 

It is also noteworthy that there is a strong opposite view that documentation of TK or making the TK publicly known by way of its digital publication by countries that are rich in TK will accelerate or expedite so called bio-piracy or exploitation of TK by technologically rich countries. Jagath Gunawardena argues that 
        If traditional knowledge is made widely available it could be a big boost to bio-piracy rather than becoming a preventive measure. It will be very easy to a bio-pirate to make good use of the available knowledge, make the most trivial change to get an inventive step in the preparation and then enclose the knowledge by a patent. The inventive step could even be as trivial as converting the dosage given in the traditional practice (manchadi, kalan and pethe) to grams and milligrams or even milliliters.

However, it has also been found that not only India, even some other giants of traditional knowledge holders such as China, have opened their digital archives on TK to EPO patent examiners in 2008.
It is also submitted that having a strong and a well- formalized benefit sharing system over the use of traditional knowledge to “invent new thing” by technologically rich countries or communities will reduce possible ill-effects generating from documentation or publication of TK for conservative and preservative purposes. An expert argues 
            “The product that is finally marketed although born from an idea emerging from traditional knowledge can be similar or very different from the natural substances or the existing knowledge. TK protection system therefore must ensure that benefits are shared by the holders of TK even when the marketed product is not identical to the preparations used traditionally. It is opined that the proportion of the benefit being shared could depend on how closely the marketed product resembles to the material traditionally used”.
 
8. PROTECTION OF TK UNDER THE FORMAL INTELLECTUAL PROPERTY SYSTEM

As mentioned earlier, existing intellectual property system may not be the most suitable mechanism in protecting every aspects of TK due to their different nature and approaches. It is also viewed that TK holders do not recognize intellectual property concepts, but rather that the formal intellectual property system is a type of system with which they are not familiar.
 Two opinions can be identified in protecting TK under the formal IP regime.

1. There are many elements of TK that are or could be protected by the existing intellectual property system. Traditional knowledge holders also have suggested that certain changes to intellectual property law could improve its functionality in TK protection.

2. There has also been a broad call for the development of new intellectual property tools to protect forms of TK which are not covered by existing intellectual property tools. 
This paper now analyses some changes and development of IP tools that can effectively be used in protecting TK.
i. PROTECTION OF FOLKLORE
Protection given to the folklore
 under the present intellectual property Act can be analyzed in the broader notion of reconciliation and redevelopment. The scope of section 24 of the intellectual property Act of Sri Lanka can be summarized as follows;

a. Folklore is protected against unauthorized reproduction, communication to public (by performance, /broadcasting est.), adaption/translation and other transformation when these expressions are made either for i. commercial purposes or, ii. outside their traditional or customary context.

b. Unauthorized use of  expression of folklore is allowed if  the particular use is a fair use
 

c. If any expression of folklore is used for any public purpose, there is a requirement of citing/mentioning the sources of  the event
d. Entitlement to authorize such use of expression of folklore is solely given to a competent authority (it is not clear whether one authority or several competent authorities are available)

e. The money collected from the authorization shall be used for purposes of cultural development ((there is no any benefit sharing system or granting royalties for those who are the real owners of the work which is used)
f. Any person liable for unauthorized use shall be subjected to civil and criminal liabilities.
In the larger context of cultural diversity of Sri Lanka and in the face of reconciliation and redevelopment of a nation, these provisions seem to require some adjustments/ developments in order to meet the demands of cultural integrity and conciliation.

It has been viewed that the phrase “expression of folklore” is demeaning to include all artistic cultural heritages of a nation and it should be replaced by the usage of “intangible cultural heritage” meaning the exact nature of this aspect of traditional knowledge.
 Further to this, there is a novel definition given to expression of folklore
 or intangible cultural heritage which covers not only its inherent nature, but also the purposes it serves in societies where cultural diversity exists. According to this definition, intangible cultural heritage means 

        “peoples’ learned processes along with the knowledge, skills and creativity that inform and are developed by them, the products they create, and the resources, spaces and other aspects of social and natural context necessary to their sustainability, these processes provide living communities with a sense of continuity with previous generations and are important to cultural identity, as well as to the safeguarding of cultural diversity and creativity of humanity
.(emphasis added)

It should be noted that this definition, among other things, identifies the role of intangible cultural heritage (expressions of folklore) in societies where a cultural diversity prevails. It further emphasizes its indispensable relationship with safeguarding creativity of humanity, an essential of promoting redevelopment and reconciliation, which demands respect for cultural diversity and their separate identity.

As for the utilization of the folklore even by members of the community of origin, an authorization is mandatory if it is done with commercial purposes and outside the traditional or customary context.
 These words are not defined in the Act. The traditional context is understood as the way of using expressions of folklore in its proper artistic framework based on continuous usage by the community. For instance, to use a ritual dance in its traditional context means to perform it in the actual framework of the respective rite. The term customary context refers rather to utilization of intangible cultural heritage in accordance with the practices of everyday life of the community, such as usual ways of selling drawings, carvings etc by local craftsmen. The utilization therefore, even with a gainful intent within the traditional or customary context is not subject to authorization. 

It is also analyzed that in the fair use exemption, an important exemption is omitted by Sri Lankan law. Borrowing of “expressions of folklore” for creating an original work is an exemption recognized by the Model Provisions which could have provided important provisions in the context of the Sri Lankan socio-cultural condition. This exemption is very particular, but very important because it allows people to be inspired from intangible cultural heritage to create a new work which could be used in a lucrative manner.
 In cultural integration and reconciliation where there would be a situation of revealing unrevealed cultural heritages of each culture, this will inspire creative member of one culture to create original works by way of mere borrowing expressions of folklore from another  culture.

Under the Act, granting authority for use of expressions of folklore is “solely” given to a competent authority that will function as a state administrative body. Under this, there is not a community concerned authority or community representative who will be well-professed in handling different folklore from a particular community/nation. First, it is submitted that there should be a consensus on the matter whether intangible cultural heritage be regarded as the property of nation or whether it may be seen as belonging to the communities concerned. If it is regarded in the broader notion, as a property of nation and, at the same time, in a specific manner as something belonging to a community concerned, there is a possibility of appointing an administrative authority, as well as community, concerned with having the same powers in granting or refusing to grant utilization of intangible cultural heritages. 

The relevant section further provides that the money collected from the authorization can be used for purposes of cultural development. One may question whether the money collected from granting authorization for the utilization of folklore belonging to one community can be used for the development or promotion of activities of any other culture? There is no clear benefit sharing system or system of granting royalties for the real owners of the work utilized by the grantee under this provision. Since TK is often community based, rather than individual based, there is a possibility of setting up a community trust fund/s to administer the distribution of the benefit to the communities involved.
ii. AVOIDANCE OF GRANTING PATENTS FOR INVENTIONS BASED ON  TK

This is an accepted mechanism under the existing patent systems of some other countries to avoid patent being granted to TK based inventions. For instance, there may be grounds provided under the patent law opposing or revoking a patent on the grounds that what is claimed as an invention is already known within the realms of traditional knowledge. It is envisaged that in the application of these provisions the standards of evidence required to prove these grounds will be considerably less righteous than those required for establishing the other grounds of opposition or revocation such as lack of novelty and inventive step. India, making an amendment to the Indian Patent Act in 1970, (sections 25 and 64) provides traditional knowledge as a ground of opposition for granting a patent or revocation of a patent granted.
 Recognition of TK as a ground of opposing a patent being granted or as a ground of nullifying a patent that has already been granted will be a viable solution when preserving TK within the formal IP system. This will also help to stop undue exploitation of TK belonged to one community in Sri Lanka by internal or external sources.

However, the existing law of the country does not recognize such grounds as a means of opposing the granting patent or for patents that have already been granted. In fact, SL law does not clearly lay down grounds of opposing patent. It is hence strongly recommend that, i) SL law should recognize TK of the country as a ground of opposing a patent being granted on the basis of it consists of prior art, and, ii) section 99 of the Act which several grounds for nullifying a patent are recognized, should be amended to include TK as a ground of opposing to a patent if the invention is based on such knowledge. 

iii. RIGHT OF TK HOLDERS TO ACT AS A PRIOR MANUFACTURER 
It is also suggested that section 87 of the Act which, deals with rights of prior manufacturer can be effectively used in protecting the rights of the holders of TK, though the section does not directly refer to that.

According to this, if someone was in good faith, making the product or using the process or had made serious preparation in Sri Lanka at the filing date of the invention for which a subsequent patent is granted, he is entitled to the full exploitation of the invention despite the fact that there is a patent owner. This section does not refer to the fact whether this prior use be a disclosed one or secret one, hence it can be presumed that both kind of prior uses are covered by this. Therefore, for both who have been making/using his process or product either as a secret one or as obvious one is not precluded by this section to free use of his thing irrespective of someone having a patent on a similar one. Further, the person who has been using it openly at the time someone files an application for a patent, is entitled to object for granting a patent to an invention which is based on his manufacture.

Therefore, in relation to the prior user’s rights in Sri Lanka, it is now obvious that the prior user is entitled to use three remedies: one is to object to the patent application questioning its novelty before a patent is granted; two is to challenge the validity of the patent once it is granted and get it declared a nullity under Section 99 and three is, to have the right to exploit his invention in parallel with the patent holder even after the grant patent despite the fact that there had been a prior art on the patent application. It is hence argued that these remedies can effectively be used by traditional knowledge holders when their rights are deprived by an unauthorized action of any internal or external source. 

iv. PROTECTION UNDER UNDISCLOSED INFORMATION  
Law against the unfair competition covers any act or practice carried out or engaged in, in the course of industrial or commercial activities contrary to honest practices.
 This section does not require any formal requirements to be satisfied by the right holder before taking action against any infringement of his/her rights by a third party. Hence, this section is extensive enough, to some extent, TK holders to take some actions against any infringements of his rights. Subsection 6 (a), which refers to undisclosed information, provides that any act or practices, that results in the disclosure, acquisition or use by others, of undisclosed information without the consent of the person lawfully in control of that information in a manner contrary to honest practice constitutes an act of unfair competition. However direct reference to this section manifests that the section is not specific to include possible actions that could be taken by TK holders against violation of their rights. Instead, it deals with infringements of rights of enterprises/companies by similar institutions or persons who are in business, pharmaceutical and other technological fields.
 It can be argued that phrases such as person lawfully in control and rightful holder are not capable enough to deal with the actual rights having by the TK holders. It would sometime be difficult to prove TK holder that he is a person lawfully in control of knowledge which is allegedly being infringed. Hence it is submitted that possible infringements of the rights of TK holders of the country can satisfactorily be protected if the section is amended in such a manner that it could include actual positions of TK holders and their rights. In addition, there should be a proper mechanism established to identify persons lawfully in control of this knowledge by categorizing, documenting and, if possible, registering of this knowledge and its bearers, at national and community level.
CONCLUSION
In the Sri Lankan context, TK can be protected by a sui generis system, plus formal intellectual property mechanism. While SL law does not yet have a proper sui generis system, option available at present is to adapt the existing IP system as affectively as possible with some changes and adjustments, if required.  In the face of reconciliation and redevelopment, the existing system demands some adjustments specially to accommodate the interests of country’s TK holders. Powers of the competent authority appointed under the Act in the protection and granting authorization for the use of folklore for commercial purposes should be delegated to several sub agencies/authorities to represent the needs and interests of different cultures and communities. Instead of having only one central government authority to collect money by authorizing the utilization of TK and allocate them for cultural development, community based trust fund/s is required to be established in view of protecting and promoting TK of different communities. Further, like in India, the patent law of the country can be simply amended by including TK as a ground of opposition and revocation of a patent avoiding a local or foreign patent being granted on an invention based on traditional knowledge. It is also recommended that provisions on prior manufacturer’s rights under the present Act can effectively be used against patenting any invention if the TK holder is using/manufacturing a similar one at the time of application for a patent. He is also entitled to oppose a patent granted and get it nullified if it is similar or identical to his protected traditional knowledge. The law against unfair competition can also be used against violation of TK. However it is submitted that the law specific to undisclosed information requires some modification to the existing law in order to protect the interests of TK holders.
*********
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